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AGENDA 

 

Committee on Legal Services 

 

Friday, December 19, 2014 

 

10:00 a.m. 

 

House Committee Room 0112 

 

(Lunch will be provided for the Committee members) 

 

 

1. Review of New Rules (rules adopted or amended on or after November 1, 

2013, and before November 1, 2014, and scheduled to expire May 15, 

2015): 

 

a. Rules of the State Board of Human Services, Department of Human 

Services, concerning restricted use of electronic benefits transfer 

cards for the Temporary Assistance for Needy Families / Colorado 

Works program and financial cash benefits, 9 CCR 2503-5 and 9 

CCR 2503-6 (LLS Docket No. 140496; SOS Tracking No. 2014-

00601). 

Staff: Brita Darling  

(Status: Uncontested) 

 

b. Rules of the State Board of Human Services, Department of Human 

Services, concerning the Low-Income Energy Assistance Program 

("LEAP") Update, 9 CCR 2503-7 (LLS Docket No. 140564; SOS 

Tracking No. 2014-00899). 
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Staff: Brita Darling  

(Status: Uncontested) 

 

c. Rules of the Colorado Oil and Gas Conservation Commission, 

Department of Natural Resources, concerning practice and 

procedure, 2 CCR 404-1 (LLS Docket No. 140483; SOS Tracking 

No. 2014-00587). 

Staff: Thomas Morris 

(Status: Contested) 

 

d. Rules of the Parks and Wildlife Commission, Department of Natural 

Resources, concerning river outfitters, 2 CCR 405-3 (LLS Docket 

No. 140533; SOS Tracking No. 2014-00757). 

 Staff: Jennifer Berman 

(Status: Contested) 

 

e. Rules of the Division of Motor Vehicles, Department of Revenue, 

Rule 8 – Driver testing and education program rules and regulations, 

1 CCR 204–30 (LLS Docket No. 140296; SOS Tracking No. 2013-

01120). 

Staff:  Jery Payne 

(Status: Contested) 

 

f. Rules of the State Board of Health, Department of Public Health and 

Environment, concerning the medical marijuana research grant 

program, 5 CCR 1006-2 (LLS Docket No. 14-0552; SOS Tracking 

No. 2014-00743). 

Staff: Michael Dohr 

(Status: Contested) 

 

g. Rules of the Secretary of State, Department of State, concerning 

elections, 8 CCR 1505-1 (LLS Docket No. 140595; SOS Tracking 

No. 2014-00684). 

Staff: Jason Gelender and Kate Meyer  

(Status: Uncontested) 

 

2. Approval of the Rule Review Bill and Sponsorship of the Rule Review Bill. 

 Staff: Debbie Haskins 

 

3. Discussion of Opt-out Bill Draft. 

 Staff: Debbie Haskins 

 

4. Sponsorship of Other Committee on Legal Services Bills: 
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  Bill to Enact the C.R.S. 

  Revisor's Bill 

 Staff: Jennifer Gilroy, Revisor of Statutes  

 

5. Litigation Update. 

 Staff: Bob Lackner 

 

6. Scheduled Meetings During the Session: 

- January 9, 8:30 a.m. - Organizational Meeting to Elect a Chair and Vice-

Chair 

- First Fridays of the Month from Noon to 2:00 p.m.: February 6, March 6, 

April 3, and May 1 

 

7. Other. 
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MEMORANDUM 

TO:   Committee on Legal Services 

FROM:  Brita Darling, Office of Legislative Legal Services 

DATE:  December 12, 2014 

SUBJECT:  Rules of the State Board of Human Services, Department of 

Human Services, concerning restricted use of electronic 

benefits transfer cards for the Temporary Assistance for 

Needy Families / Colorado Works program and financial cash 

benefits, 9 CCR 2503-5 and 9 CCR 2503-6 (LLS Docket No. 

140496; SOS Tracking No. 2014-00601).
1
 

Summary of Problems Identified and Recommendations 

 Section 26-2-104, C.R.S., contains the locations where electronic 

benefits transfer ("EBT") card cash withdrawals from automated teller 

machines ("ATMs") are prohibited by persons receiving Colorado Works 

benefits. But, there are two distinct problems with Rules 3.520.4 D. 6. and 

3.602.1 E. 2. k.: 

1) The State Board of Human Services ("State Board") has exceeded 

its statutory authority by including an additional prohibited location 

in the rules that is not included in the list of prohibited locations 

contained in the statute; and 

                                              

1
 Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules 

to determine whether they are within the promulgating agency's rule-making authority.  

Under section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on 

May 15, 2015, unless the General Assembly acts by bill to postpone such expiration.  
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2) The rules are confusing and potentially misleading to county 

administrators and  Colorado Works clients because they do not 

include prohibited locations under Colorado law, and the rule 

language creates uncertainty as to whether there are additional 

locations where EBT card use is prohibited. 

  

We therefore recommend that Rules 3.520.4 D. 6. and 3.602.1 E. 2. k. of 

the rules of the State Board of Human Services concerning restricted 

use of electronic benefits transfer cards for the Temporary Assistance 

for Needy Families/Colorado Works program and financial cash 

benefits not be extended. 

Analysis 

I. The State Board exceeded its rule-making authority by including 

marijuana shops in its rules as an additional location where EBT 

card cash withdrawals are prohibited. 

The State Board's Rules 3.520.4 D. 6. and 3.602.1 E. 2. k. ("EBT 

rules") relate to the application process for the Colorado Works program 

that provides cash assistance pursuant to the federal Temporary Assistance 

for Needy Families ("TANF") program. As part of the application process, 

clients are given information concerning establishments where the use of 

the EBT card for cash withdrawals from ATMs is prohibited. 

The General Assembly has enacted law specifically related to the 

locations where EBT use is prohibited by persons receiving benefits under 

the Colorado Works program. Section 26-2-104 (2) (a), C.R.S., reads, in 

relevant part: 

26-2-104.  Public assistance programs - electronic benefits 

transfer service - rules. (2) (a) Clients shall not be allowed to access 

cash benefits through the electronic benefits transfer service from 

automated teller machines in this state located in licensed gaming 

establishments as defined in section 12-47.1-103 (15), C.R.S., in-state 

simulcast facilities as defined in section 12-60-102 (14), C.R.S., tracks 

for racing as defined in section 12-60-102 (26), C.R.S., commercial 

bingo facilities as defined in section 12-9-102 (2.3), C.R.S., stores or 

establishments in which the principal business is the sale of firearms, 

or retail establishments licensed to sell malt, vinous, or spirituous 

liquors pursuant to part 3 of article 47 of title 12, C.R.S. (emphasis 

added) 

However, the State Board's EBT rules require the county to provide an 

explanation on the use of EBT cards to Colorado Works clients, which 

explanation "shall include prohibited establishments, including, but not 

limited to, liquor stores, gambling establishments, adult oriented 
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establishments, and marijuana shops . . .” (emphasis added) (See Rule 

3.520.4 D. 6. and Rule 3.602.1 E. 2. k. in Addendum A). The EBT rules 

contain locations not found in the statute, including adult oriented 

establishments and marijuana shops. 

Pursuant to section 24-4-103 (8), C.R.S., an agency shall not adopt 

any rule that exceeds the power delegated to the agency by the General 

Assembly and as authorized by law. While the State Board has rule-making 

authority related to administering the Colorado Works program and, 

specifically related to EBT card administration pursuant to section 26-2-

104 (2) (b), C.R.S., in enacting section 26-2-104 (2) (a), C.R.S., the 

General Assembly exercised its legislative power to determine 

Colorado's policy concerning prohibited locations for EBT card use by 

persons participating in the Colorado Works program. The addition of 

adult oriented establishments falls within the State Board's authority to 

comply with federal requirements for TANF funding pursuant to section 

26-2-105, C.R.S. However, restricting EBT card use at marijuana shops is 

neither required nor authorized pursuant to federal law. By adding 

marijuana shops despite the General Assembly's clear indication of its 

intent to regulate in this area, the State Board has infringed upon the 

General Assembly's power to continue making public policy in this area. 

The State Board's adoption of rules in an area where the General 

Assembly has clearly expressed its intent to make public policy exceeds the 

State Board's rule-making authority and, therefore, Rule 3.520.4 D. 6. and 

Rule 3.602.1 E. 2. k. should not be extended. 

II. The EBT rules are confusing and potentially misleading to 

county administrators and Colorado Works clients because they 

do not include prohibited locations under Colorado law and 

create uncertainty as to whether there are additional locations 

where EBT card use is prohibited.  

Pursuant to section 24-4-103 (4) (b), C.R.S., any exercise of rule-

making authority by an agency must comply with statute. However, the list 

of prohibited locations contained in the EBT rules does not match Colorado 

law. Missing from the EBT rules' lists are in-state simulcast facilities, 

tracks for racing, commercial bingo facilities, and stores or 

establishments in which the principal business is the sale of firearms. 

When an agency rule relates to a specific area that is regulated in statute, in 

this case locations where EBT card use is prohibited, the rule must 

accurately repeat the statute. 
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Further, pursuant to section 24-4-103 (4) (b), C.R.S., an agency rule 

must be "clearly and simply stated so that its meaning will be understood 

by any party required to comply with the regulation". The EBT rules 

contain the phrase "including but not limited to" prior to the list of 

prohibited locations. This language implies that there are other locations 

where EBT use is prohibited, but neither rule describes the additional 

locations nor directs the reader to a different rule or statute. In fact, there 

are additional prohibited locations set forth in statute that have been 

omitted from the rules. Further, the State Board cannot add prohibited 

locations to the rules at its discretion because it is limited to the locations 

listed in state or federal law. It is not reasonable to assume that county 

administrators explaining the EBT restrictions to individuals issued EBT 

cards will know from the rules' language whether there are additional 

prohibited locations or where to find a description of those locations. It is 

even more unlikely that a Colorado Works client will be fairly put on notice 

through the rules that, pursuant to Colorado law, EBT card cash 

withdrawals are also prohibited at in-state simulcast facilities, tracks for 

racing, commercial bingo facilities, and stores or establishments in 

which the principal business is the sale of firearms, and that the client's 

EBT card will be suspended for misuse of the benefits. 

Because the EBT rules do not accurately repeat the statutory 

prohibitions on EBT card use contained in state statute, and the "including 

but not limited to" language in the rules is confusing and potentially 

misleading to persons required to comply with the rules, Rule 3.520.4 D. 6. 

and Rule 3.602.1 E. 2. k. should not be extended. 

Conclusion 

We therefore recommend that Rules 3.520.4 D. 6. and 3.602.1 E. 2. 

k. of the rules of the State Board of Human Services concerning restricted 

use of electronic benefits transfer cards for the Temporary Assistance for 

Needy Families/Colorado Works program and financial cash benefits not 

be extended. 
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Addendum A 

 

(9 CCR 2503-5) 

3.520.4 APPLICATION PROCESSING [Rev. eff. 8/1/14] 

D. The interview shall include: 

6. An explanation provided regarding the process of utilizing the 

Electronic Benefit Transfer (EBT) card. This explanation 

shall include prohibited establishments including, but not 

limited to, liquor stores, gambling establishments, adult 

oriented establishments, and marijuana shops; and, an 

explanation that the cash portion issued on the EBT card may 

be suspended with identified misuse. 

 

 

(9 CCR 2503-6) 

3.602.1  Applications [Rev. eff. 8/1/14] 

E.  Receiving Applications for Colorado Works Benefits 

2. The application process shall consist of all activity from the 

date the application is received from the applicant until a 

determination concerning eligibility is made. Language 

translate via an interpreter shall be provided by the county 

department of residence as needed. The major steps in the 

application process shall include: 

 k.  An explanation provided regarding the process of 

utilizing the Electronic Benefit Transfer (EBT) card. 

This explanation shall include prohibited 

establishments including, but not limited to, liquor 

stores, gambling establishments, adult oriented 

establishments, and marijuana shops; and, an 

explanation that the cash portion issued on the EBT 

card may be suspended with identified misuse. 
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MEMORANDUM 

TO:   Committee on Legal Services 

FROM:  Brita Darling, Office of Legislative Legal Services 

DATE:  December 12, 2014 

SUBJECT:  Rules of the State Board of Human Services, Department of 

Human Services, concerning the Low-Income Energy 

Assistance Program ("LEAP") Update, 9 CCR 2503-7 (LLS 

Docket No. 140564; SOS Tracking No. 2014-00899).
1
 

Summary of Problems Identified and Recommendations 

 Section 26-2-104, C.R.S., contains the locations where electronic 

benefits transfer ("EBT") card cash withdrawals from automated teller 

machines ("ATMs") are prohibited by persons receiving LEAP benefits. 

But, there are two distinct problems with Rule 3.751.44 ("EBT rule"):  

1) The State Board of Human Services ("State Board") has exceeded 

its statutory authority by including additional prohibited locations in 

the rule that are not included in the list of prohibited locations 

contained in the statute; and 

2) The rule is confusing and potentially misleading to county 

administrators and LEAP clients because it does not include 

prohibited locations under Colorado law, and the rule language 

                                              

1
 Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules 

to determine whether they are within the promulgating agency's rule-making authority.  

Under section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on 

May 15, 2015, unless the General Assembly acts by bill to postpone such expiration.  
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creates uncertainty as to whether there are additional locations where 

EBT card use is prohibited. 

 

We therefore recommend that Rule 3.751.44 of the rules of the State 

Board of Human Services concerning notice of appropriate use of 

electronic benefits transfer (EBT) cards for the LEAP program not be 

extended. 

Analysis 

I. The State Board exceeded its rule-making authority by including 

adult oriented establishments and marijuana shops in its rule as 

additional locations where EBT card cash withdrawals are 

prohibited. 

The State Board's EBT rule requires a county to provide an 

explanation to a LEAP client concerning establishments where the use of 

an EBT card for cash withdrawals from ATMs is prohibited.  

The General Assembly has enacted law specifically related to the 

locations where EBT use is prohibited by persons receiving cash assistance 

pursuant to a public assistance program, including the LEAP program. 

Section 26-2-104 (2) (a), C.R.S., reads, in relevant part:  

26-2-104.  Public assistance programs - electronic benefits 

transfer service - rules. (2) (a) Clients shall not be allowed to access 

cash benefits through the electronic benefits transfer service from 

automated teller machines in this state located in licensed gaming 

establishments as defined in section 12-47.1-103 (15), C.R.S., in-state 

simulcast facilities as defined in section 12-60-102 (14), C.R.S., tracks 

for racing as defined in section 12-60-102 (26), C.R.S., commercial 

bingo facilities as defined in section 12-9-102 (2.3), C.R.S., stores or 

establishments in which the principal business is the sale of firearms, 

or retail establishments licensed to sell malt, vinous, or spirituous 

liquors pursuant to part 3 of article 47 of title 12, C.R.S. (emphasis 

added) 

However, the State Board's EBT rule requires the county to provide an 

explanation on the use of EBT cards to LEAP clients, which explanation 

"shall include prohibited establishments, including, but not limited to, 

liquor stores, gambling establishments, adult oriented establishments, 

and marijuana shops . . . ” (emphasis added) (See Rule 3.520.4 D. 6. and 

Rule 3.602.1 E. 2. k. in Addendum A). The EBT rule contains locations 

not found in the statute, including adult oriented establishments and 

marijuana shops.  
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Pursuant to section 24-4-103 (8), C.R.S., an agency shall not adopt 

any rule that exceeds the power delegated to the agency by the General 

Assembly and as authorized by law. While the State Board has rule-making 

authority related to administering the LEAP program and, specifically 

related to EBT card administration pursuant to section 26-2-104 (2) (b), 

C.R.S., in enacting section 26-2-104 (2) (a), C.R.S., the General 

Assembly exercised its legislative power to determine Colorado's policy 

concerning prohibited locations for EBT card use by persons 

participating in the LEAP program. However, restricting EBT card use 

at adult oriented establishments and marijuana shops is not authorized 

pursuant to state or federal law. By adding adult oriented establishments 

and marijuana shops to the list of prohibited locations, despite the General 

Assembly's clear indication of its intent to regulate in this area, the State 

Board has infringed upon the General Assembly's power to continue 

making public policy in this area. 

The State Board's adoption of a rule in an area where the General 

Assembly has clearly expressed its intent to make public policy exceeds the 

State Board's rule-making authority and, therefore, Rule 3.751.44 should 

not be extended. 

II. The EBT rule is confusing and potentially misleading to county 

administrators and LEAP clients because it does not include 

prohibited locations under Colorado law and creates uncertainty 

as to whether there are additional locations where EBT card use 

is prohibited.  

Pursuant to section 24-4-103 (4) (b), C.R.S., any exercise of rule-

making authority by an agency must comply with statute. However, the list 

of prohibited locations contained in the EBT rule does not match Colorado 

law. Missing from the EBT rule's list are in-state simulcast facilities, 

tracks for racing, commercial bingo facilities, and stores or 

establishments in which the principal business is the sale of firearms. 

When an agency rule relates to a specific area that is regulated in statute, in 

this case locations where EBT card use is prohibited, the rule must 

accurately repeat the statute.  

Further, pursuant to section 24-4-103 (4) (b), C.R.S., an agency rule 

must be "clearly and simply stated so that its meaning will be understood 

by any party required to comply with the regulation". The EBT rule 

contains the phrase "including but not limited to" prior to the list of 

prohibited locations. This language implies that there are other locations 

where EBT use is prohibited, but the rule neither describes the additional 

locations nor directs the reader to a different rule or statute. In fact, there 
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are additional prohibited locations set forth in statute that have been 

omitted from the rules. Further, the State Board cannot add prohibited 

locations to the rules at its discretion because it is limited to the locations 

listed in state or federal law. It is not reasonable to assume that county 

administrators explaining the EBT restrictions to individuals issued EBT 

cards will know from the rule's language whether there are additional 

prohibited locations or where to find a description of those locations. It is 

even more unlikely that a LEAP client will be fairly put on notice through 

the rule that, pursuant to Colorado law, EBT card cash withdrawals are also 

prohibited at in-state simulcast facilities, tracks for racing, commercial 

bingo facilities, and stores or establishments in which the principal 

business is the sale of firearms, and that the client's EBT card will be 

suspended for misuse of the benefits.  

Because the EBT rule does not accurately repeat the statutory 

prohibitions on EBT card use contained in state statute, and the "including 

but not limited to" language in the rule is confusing and potentially 

misleading to persons required to comply with the rule, Rule 3.751.44 

should not be extended. 

Conclusion 

We therefore recommend that Rule 3.751.44 of the rules of the State 

Board of Human Services concerning notice of appropriate use of 

electronic benefits transfer (EBT) cards for the LEAP program not be 

extended. 
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Addendum A 

 

(9 CCR 2503-7) 

3.750  LOW-INCOME ENERGY ASSISTANCE PROGRAMS 

3.751.44  Notice of Appropriate Use of Electronic Benefit Transfer 

(EBT) Card   [Eff. 12/1/14] 

An explanation shall be provided regarding the process of utilizing the 

Electronic Benefit Transfer (EBT) card. This explanation shall include 

prohibited establishments including, but not limited to, liquor stores, 

gambling establishments, adult oriented establishments and marijuana 

shops; and an explanation that the LEAP cash portion issued on the EBT 

card may be suspended with identified misuse. 
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MEMORANDUM 

TO:   Committee on Legal Services 

FROM:  Michael Dohr, Office of Legislative Legal Services 

DATE:  December 12, 2014 

SUBJECT:  Rules of the State Board of Health, Department of Public 

Health and Environment, concerning the medical marijuana 

health research grant program, 5 CCR 1006-2 (LLS Docket 

No. 140552; SOS Tracking No. 2014-00743).
1
 

Summary of Problems Identified and Recommendations 

 Section 25-1.5-106.5 (3) (a) (I), C.R.S., only permits the medical 

marijuana scientific advisory council ("council") to provide a peer review 

process for medical marijuana research grants and to make 

recommendations for grant proposals. But, Regulation 6. D. 3. also requires 

the council to review petitions to add additional debilitating medical 

conditions to the list of conditions eligible for medical marijuana use and 

make recommendations corresponding recommendations. We therefore 

recommend that Regulation 6. D. 3. of the rules of the State Board of  

Health concerning the medical marijuana health research grant 

program not be extended. 

 Section 25-1.5-106.5 (2), C.R.S., requires the State Board of Health 

("the Board") to promulgate rules regarding the timelines for the grant 

proposal application process. But, Regulation 14. A. 2. states that grant 

                                              

1
 Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules to 

determine whether they are within the promulgating agency's rule-making authority.  Under 

section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on May 15, 2015, 

unless the General Assembly acts by bill to postpone such expiration.  
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proposals may be solicited on dates determined by the Department of 

Public Health and Environment ("the Department"). We therefore 

recommend that Regulation 14. A. 2. of the rules of the State Board of 

Health concerning the medical marijuana health research grant 

program not be extended. 

Analysis 

I. The Board has no statutory authority to give the council 

additional duties. 

Coloradoans who suffer from a constitutionally specified debilitating 

medical condition have the authority to use medical marijuana to treat that 

condition without criminal sanction if the person receives a medical 

marijuana recommendation from a physician. The Department has the 

authority to add to the list of qualifying debilitating medical conditions. The 

Department has not used that authority, frequently citing the lack of 

verifiable scientific research related to the medical efficacy of marijuana on 

particular medical conditions. In 2014, the General Assembly created a 

grant program for research related to the medical efficacy of marijuana on 

particular medical conditions. The grant program is designed to give the 

Department more information to use in evaluating whether to add particular 

medical conditions to the list of debilitating medical conditions. 

 As a part of that grant program, the council was created. The 

council is statutorily authorized to engage in a peer review of the 

application proposals to ensure that the proposed research is not biased 

towards a particular outcome. "The grant program shall establish a 

scientific advisory council . . . to provide a peer review process that guards 

against funding research that is biased in favor of or against particular 

outcomes." Section 25-1.5-106.5 (3) (a) (I), C.R.S. The council also 

submits recommendations for grant proposals to the state board of health. 

Section 25-1.5-106.5 (3) (b) (I), C.R.S. The council has no additional 

statutory authority.  

Regulation 6. D. 3. tasks the council with reviewing petitions to add 

debilitating medical conditions and make recommendations to the 

Department
2
. The Department has rule-making authority regarding "the 

manner in which . . . it may consider adding debilitating medical conditions 

                                              

2
 The council membership that performs peer reviews of grant proposals and the council 

membership that reviews petitions for debilitating medical conditions are the same, except there is 

one member who is part of the peer review process that who is not part of the debilitating medical 

condition process. 
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to the list of debilitating medical conditions contained in section 14 of 

article XVIII of the state constitution". Section 25-1.5-106 (3) (a) (VII), 

C.R.S. 

Although the Department has the rule-making authority to create a 

group of experts that review petitions to add a debilitating condition to the 

list in the constitution, it cannot use the council for that purpose. The statute 

that created the council authorized the council to serve as a peer reviewer 

for the grant proposals to root out any biased proposals and make 

recommendations; it did not authorize the council to perform any other 

functions or duties. Therefore, the council lacks statutory authority to also 

review debilitating medical condition petitions.  

II. The Board failed to promulgate rules for the timelines for 

grant applications. 

 Section 25-1.5-106.5 (2) (b) (I), C.R.S., directs the Board to 

promulgate rules regarding the timelines for the grant proposal application 

process. 

25-1.5-106.5. Medical marijuana health research grant program. (2) Medical 

marijuana research grant program - rules.  (b) The state board of health shall 

promulgate rules for the administration of the grant program, including:  

(I) The procedures and timelines by which an entity may apply for 

program grants; (emphasis added) 

 

 The Board promulgated a rule entitled "Timelines for grant 

application", but the rule does not include timelines.  

Regulation 14: Colorado medical research grant program 

A. Procedures for grant application to the grant program 

2.  Timelines for grant application. 

Grant applications may be solicited on dates determined by the department. 

 

Instead, the rule improperly delegates the authority to determine the 

timelines to the Department. The statute requires the timelines to be 

included in Board's rules, so the Board has no authority to delegate the 

authority to determine the timelines to the Department. Requiring the 

timelines to be promulgated by rule ensures that everyone has the same 

public notice regarding the application timelines. The rule cannot delegate 

the responsibility to the Department to determine the timelines. 

Conclusion 

Therefore, Regulation 6. D. 3. and Regulation 14. A. 2. of the rules of the 

State Board of Health concerning the medical marijuana health research 

grant program should not be extended. 
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MEMORANDUM 

TO:   Committee on Legal Services 

FROM:  Jason Gelender and Kate Meyer, Office of Legislative Legal 

Services 

DATE:  December 12, 2014 

SUBJECT:  Rules of the Secretary of State, Department of State, 

concerning elections, 8 CCR 1505-1 (LLS Docket No. 

140595; SOS Tracking No. 2014-00684).
1
 

Summary of Problems Identified and Recommendations 

Section 24-72-305.6 (2), C.R.S., authorizes county clerks and 

recorders to request the criminal history records for election judges serving 

in the county. But the first paragraph of the Secretary of State's (Secretary) 

Rule 6.5 requires county clerks and recorders to arrange for criminal 

background checks for all supervisor election judges. We therefore 

recommend that the first paragraph of Rule 6.5 of the rules of the 

Secretary concerning elections not be extended. The Secretary's Rule 

6.4.1 cross-references the mandatory supervisor election judge background 

checks. We therefore recommend that Rule 6.4.1 of the rules of the 

Secretary concerning elections also not be extended. 

Section 24-72-305.6, C.R.S., permits either county clerks and 

recorders or county sheriffs to obtain the criminal history records of certain 

county election personnel from the public website maintained by the 

                                              

1
 Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules to 

determine whether they are within the promulgating agency's rule-making authority.  Under 

section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memorandum will expire on May 

15, 2015, unless the General Assembly acts by bill to postpone such expiration. 
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Colorado Bureau of Investigation (CBI). However, the Secretary's Rule 6.5 

(a) allows criminal background checks to be conducted "by or through" 

those persons "or similar state or federal agency (emphasis added)". 

Because the rule sanctions the usage of additional entities or resources not 

contemplated by the statute, we recommend that Rule 6.5 (a) of the rules 

of the Secretary concerning elections not be extended. 

 

Rulemaking Authority 

The Secretary promulgated the Rules 6.5, 6.4.1, and 6.5 (a) pursuant 

to section 1-1-107 (2) (a), C.R.S., which states: 

1-1-107.  Powers and duties of secretary of state - 

penalty.  (2)  In addition to any other powers prescribed by law, 

the secretary of state shall have the following powers: 

(a)  To promulgate, publish, and distribute, either in 

conjunction with copies of the election laws pursuant to section    

1-1-108 or separately, such rules as the secretary of state finds 

necessary for the proper administration and enforcement of the 

election laws, including but not limited to rules establishing the 

amount of fees as provided in this code; 

  

Analysis 

I. The rules of the Secretary of State requiring criminal history 

record checks for election judges require what statute merely permits. 

Section 24-72-305.6, C.R.S., sets forth the circumstances under 

which county clerks and recorders (clerks) are required or authorized to 

obtain criminal history records for certain elections personnel: 

24-72-305.6. County clerk and recorder access to criminal 

history records of election judges and employees.  (1)  A county clerk 

and recorder shall request the criminal history records from the public 

web site maintained by the Colorado bureau of investigation for all full-

time, part-time, permanent, and contract employees of the county 

who staff a counting center and who have any access to 

electromechanical voting systems or electronic vote tabulating 

equipment. The county clerk and recorder shall request the records not 

less than once each calendar year prior to the first election of the year. 

(2)  A county clerk and recorder may request, in his or her 

discretion, the criminal history records from the public web site 
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maintained by the Colorado bureau of investigation for an election 

judge serving in the county. (emphases added) 

For some elections personnel, subsection (1) requires clerks to request such 

records. But subsection (2) does not require the acquisition of such records 

for election judges, but instead explicitly authorizes clerks to acquire such 

records at their discretion.  

A. The first paragraph of Rule 6.5 requires clerks to perform 

criminal history inquiries that statute merely authorizes. 

Although subsection (2) of section 24-72-305.6, C.R.S., supra, 

allows clerks to request criminal history records of election judges, the first 

paragraph of Rule 6.5 of the Secretary's rules requires clerks to examine the 

criminal histories
2
 of supervisor judges, a type of election judge:

3
 

6.5 The county clerk must arrange for a criminal 

background check on a supervisor judge and each staff member 

conducting voter registration activities. (emphasis added) 

Rule 6.5, therefore, divests clerks of their statutory discretion to 

decide whether to perform criminal background checks on election judges 

(including supervisor judges). Because the General Assembly deliberately 

elected to give clerks decision-making capacity with respect to election 

judges, the first paragraph of Rule 6.5 irreconcilably conflicts with the 

statute. 

B. Rule 6.4.1 reiterates the regulatory requirement for 

criminal history checks on all supervisor judges. 

Rule 6.4 of the Secretary's rules concerning election judges sets forth 

prerequisites for persons seeking to act as supervisor judges: 

6.4 A supervisor judge in a voter service and polling center 

must: 

6.4.1 Successfully pass the criminal background check 

described in Rule 6.5. Any person who has been convicted of an 

                                              

2
 Section 24-72-305.6, C.R.S., authorizes a clerk to request "criminal history records", while Rules 

6.4 and 6.5 reference "criminal background checks". In the context of this rule review, the 

meanings of the quoted phrases are identical. 
3
 The term "election judge" is not defined for the purposes of article 72 of title 24, C.R.S. But, the 

"Uniform Election Code of 1992" (Code) is instructive. The Code defines "election judge" as "a 

registered elector appointed by the county clerk and recorder or designated elected official to 

perform the election duties assigned by the county clerk and recorder or designated election 

official". See §1-6-101 (1), C.R.S. The Code further defines "supervisor judge" as "the election 

judge appointed by the designated election official to be in charge of the election process at a 

polling location." See §1-1-104 (47), C.R.S. 
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election offense or an offense with an element of fraud is prohibited from 

handling voter registration applications or conducting voter registration 

and list maintenance activities. (emphasis added) 

6.4.2 Complete a training course provided by the Secretary of 

State. 

Because Rule 6.4.1 cross-references the invalid requirement that 

clerks arrange for mandatory background checks on supervisor judges, it 

also conflicts with the statute. 

 

II. Rule 6.5 (a) of the Secretary's rules concerning election judges 

sanctions the acquisition of criminal history records through parties or 

processes not allowed by statute. 

Subsections (1) and (2) of section 24-72-305.6, C.R.S., impose the 

duty and grant permission, respectively, to obtain criminal history records 

for certain types of elections personnel. In either case, the statute requires 

the records to be accessed directly through the public web site maintained 

by the CBI. Subsection (3) of the statute repeats and expands upon this 

provision: 

24-72-305.6.  County clerk and recorder access to criminal 

history records of election judges and employees. (3)  A county clerk 

and recorder authorized to access criminal history records pursuant to 

this section may access records that are maintained by or within this state 

directly through the public web site maintained by the Colorado bureau 

of investigation. A county clerk and recorder that does not have access or 

authorization to use a credit card for conducting business on behalf of the 

county in which the clerk and recorder serves may request that the 

county sheriff for the county access the criminal records from the public 

web site maintained by the Colorado bureau of investigation. Criminal 

records shall not be accessed pursuant to this section directly from the 

Colorado criminal justice computer system or the national criminal 

justice computer system. 

The law, then, recognizes only two persons who may acquire the records: 

clerks or county sheriffs. In either case, the records must be obtained 

directly from the CBI's public web site. 

Rule 6.5 (a) of the Secretary's rules concerning election judges 

allows the use of additional parties for background checks: 

6.5 The county clerk must arrange for a criminal background 

check on a supervisor judge and each staff member conducting voter 

registration activities.  
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(a) The criminal background check must be conducted 

by or through the Colorado Bureau of Investigation, the county sheriff's 

department in accordance with section 24-72-305.6 (3), C.R.S., or 

similar state or federal agency. (emphasis added) 

The General Assembly has specifically identified the persons and 

systems involved in performing background checks on elections personnel 

and has not provided the Secretary of State with any specific authority to 

add additional entities or resources to conduct these checks. Because the 

Secretary's Rule 6.5 (a) allows criminal background checks to be conducted 

"by or through" the CBI, the county sheriff, "or similar state or federal 

agency", the rule sanctions the usage of additional entities or resources not 

contemplated by, and conflicts with, the statute.  

 

Conclusion 

We therefore recommend that the first paragraph of Rule 6.5, Rule 

6.4.1, and Rule 6.5 (a) of the rules of the Secretary of State concerning 

elections not be extended. 






