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Members of the Legidative Audit Committee:

This report contains the results of the performance audit of the Division of Labor, Oil
Inspection and Public Safety Sections. This audit was conducted pursuant to Section 2-3-103,
C.R.S., which authorizes the State Auditor to conduct audits of all departments, institutions, and
agencies of state government.

This report presents our findings, conclusions, and recommendations, and the responses of
the Division of Labor, Oil Inspection and Public Safety Sections.
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STATE OF COLORADO
OFFICE OF THE STATE AUDITOR REPORT SUMMARY

J. DAVID BARBA, CPA
State Auditor

Oil Inspection and Public Safety Sections
Division of Labor
Department of Labor and Employment
August 1999

Authority, Purpose, and Scope

This performance audit of the Qil Inspection Section (OIS) and the Public Safety Section, Division
of Labor, Department of Labor and Employment, was conducted under the authority of Section 2-3-
103, C.R.S., which authorizes the Office of the State Auditor to conduct audits of al departments,
ingtitutions, and agencies of state government. We conducted this audit according to generaly
accepted auditing standards. We gathered the information in this report through interviews,
document review, and analysisof data. Auditwork was performed between December 1998 and May
1999. The purpose of this audit was to evaluate the Oil and Public Safety Sections' inspection
activities and follow-up of prior audit recommendations.

Thisreport contai nsfindingsand recommendationsfor improving the operations of the Oil and Public
Safety Sections. We acknowledge the efforts and assistance extended by the staff of the Department
of Labor and Employment, Division of Labor, Oil Inspection Section, Public Safety Section, and
industry representatives. The following summary provides highlights of the comments,
recommendations, and responses contained in the report.

Oil Inspection Section (O1S)

Ol Sregulates and inspects petroleum products and the equipment, such as gas pumps and petroleum
storage tanks, used to distribute and store those products. The section also regulatesthe remediation
of contamination caused by leaking petroleum storage tanks and processes the applications for
reimbursement of cleanup costs to eligible applicants from the State Tank Fund.

Privatizing and Reallocating Inspection Resources Could Increase Spending
Flexibility and Savings

Most petroleum leaks are found when underground storage tanks are closed or upgraded; and most
leaks are caused by poor tank installations. Statutes require every underground storage tank
installation and upgrade to be inspected. However OIS inspected only 58 percent of the upgrades
and 95 percent of the installationsin Fiscal Year 1999. Some petroleum release investigations and
cleanups can be paid with 90 percent federal fundsand a 10 percent state match. However, OISrisks
aloss of federal funds because Colorado isone of nine states which spent 67 percent or less of funds
awarded. Also, OIS hasnot acted on federally funded petroleum rel ease investigations and clean ups
according to its established priorities.

For more information on this report, contact the Office of the Sate Auditor at (303) 866-2051.
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We believe that OIS could fulfill its regulatory responsibilities and reduce itsrisk of losing
unspent feder al fundsby inspecting every UST installation and upgradeasr equir ed by statute
or recommending an amendment and by addressing the 117 sites currently eligible for
90 percent federal funding in atimely manner and by established priorities.

Department of Labor and Employment, Division of Labor Response:

Disagree. Seeresponsesto RecommendationsNos. 1 and 2. Carry over grant funds
have been spent and/or encumbered.

When federal underground storage tank regulationswereimplemented, privateinsurancewas EPA’ s
choice for most tank ownersto be able to demonstrate financial responsibility. Since most insurance
didnot providecoveragefor “ historical” environmental damages, EPA allowed statesto devel op state
funds. Asof January 1, 1999, operating underground petroleum storage tanks (UST) should have
been replaced or upgraded and their owners eligible to be reimbursed for most of the costs by the
State Fund. Rising cleanup costs and claims and fund revenues have contributed to TABOR-related
displacement of General Fund spending and have complicated revenue projections. Although private
insurance is available now for tanks that are in compliance, owners of those tanks have unending
access to the State Fund. Thisis because they are not required to get private methods of financia
responsibility assurance for those tanks and the State Fund has no sunset dates. Requiring private
methods of assurance to demonstrate financia responsibility for tanks aready in compliance and
sunset dates for access to State Funds for new and upgraded tanks is a growing national option.

Werecommend that DLE/DOL should ensurethat Ol Sworkswith stakeholdersto privatize
pollution risk liability as soon as practicable by encouraging owner s/operators of new and
upgraded tanksto obtain privateinsurance; exploring the possibilities of asubsidy duringthe
transition; and consider proposing a sunset date for access to the State Fund for new and
upgraded tanks, to the General Assembly.

Department of Labor and Employment, Division of Labor Response:

Disagree. See response to Recommendation No. 5. It is inappropriate for the
Department to propose a sunset date for the Col orado Petroleum Storage Tank Fund
since the legidature eliminated the sunset provision just two years ago. This report
provides no documentation that cleanup costs are rising in Colorado and the report
does not identify a single problem in how the Colorado Fund is administered.

EPA reports that UST remediation and inspections will be a declining portion of future inspector
workload as tanks are brought into compliance. Until then, OIS continuesto look for waysto free
up inspection resources in order to allocate more resources to other responsibilities including UST
leakage detection, remediation, and inspections. Our 1996 audit found that routine gas station
inspection resources and costs could be reduced by 59 percent annually by inspecting lower-risk
pumps (89 percent) every threeyears and higher-risk pumps (11 percent) annually, thus changing the
“one sizefitsall” inspection frequencies and policies which remain in force.
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Webelievethat Ol Scould reallocateitsresour cesto petroleum storagetank remediation and
inspection, and reduce the costs of its 32,546 (FY98) gasoline pump inspections about 59
percent by inspecting lower-risk gas station pumps every three years and higher-risk gas
pumps annually. OIS could turn the cost reduction into a savings by using management
reports and information to plan for future elimination of excess FTE and funding used to
monitor tank activities.

Department of Labor and Employment, Division of Labor Response:

Disagree. See response to Recommendation No. 6. The Department is committed
to restructuring its inspection strategies but we do not agree with the suggestion of
once every three years. This sort of approach could have severe consequences for
consumers of gasoline and other petroleum products.

Public Safety Section

ThePublic Safety Section regulatesboil ersand pressurevessel sthrough the Boiler Inspection Section
(BIS); sets standards for the use, storage, transportation, and sale of explosives through the
Explosives Section; verifiesinsurance coverage and inspection of carnivalsand amusement parks; and
adopts codes and establishes minimum standards for the construction of al public school facilities.

Changing Certification, Permitting, and I nspection Requirements Could
I ncrease Public Safety and Decrease Costs and Charges

The Boiler Inspection Section (BIS) requires regular annual inspection of all 38,000 state-regulated
boilers regardless of their relative safety risks. About 30,426 (80 percent) of these boilers are
classified asbeing active and therest, 7,497 (20 percent), are out of service or scrapped. Inspections
are performed by either state inspectors employed by BIS (49 percent of the boilers) or specia
inspectors (company inspectors) employed by insurance companies (51 percent of the boilers). We
recommended acost-saving risk-based inspection program in 1996, which has not beenimplemented.
In addition to our recommendation, the National Board of Boiler and Pressure Vessel Inspectors
recommends that higher-risk boilers (27 percent) continue to be inspected annually while lower-risk
boilers (73 percent) be inspected biennially. This could reduce annual inspection costs by about
$150,000. BIS aso has no policy for ensuring that boilers are safely taken out of service. It
continues policies allowing some owners to be subsidized. We found that information reported to
the Joint Budget Committee (JBC) can be confusing and inaccurate.

We believe that BIS should lower its costs and improve safety and customer service by
proposingtheNational Boar d’ srecommended inspection frequenciestotheGeneral Assembly,
developing proceduresand feesfor the safedisconnection of boilers, and eliminating subsidies
by splitting inspection and certificate costs. BIS should also improve information it givesto
the JBC.
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Department of Labor and Employment, Division of Labor Response:

The Division will propose legislation to allow biennial inspections (see response to
Recommendation No. 8), amultiple rate structure (see response to Recommendation
No. 12), and regul ation of disconnected boil ers (seeresponseto Recommendation No.
11). The Division will implement Recommendation No. 13 in the Boiler workload
datain the Fiscal Y ear 2000-2001 Budget Request.

TheExplosives Section (Explosives) requiresall expl osivespermitsto berenewed annually but retests
permit holders every three years and lacks permitting requirementsfor expl osives storage magazines.

We believe that the Explosives Section could reduce its permit issuance costs and increase
customer convenience and public safety by renewing permits every three years and by
considering per mitting requirementsfor permanent and portable storage magazines.

Department of Labor and Employment, Division of Labor Response:

Public Safety agreesthat the Expl osives Section should renew explosive permitsevery
three years and will work toward the development of permitting requirements for
permanent and portabl e storage magazines. (See Audit Recommendation Nos. 14 and
15).

Follow-Up on 1996 Oil and Boiler I nspections Performance Audit

A summary of our evaluation of actions taken in implementing the 1996 audit recommendationsis
shown in the following chart:

1996 DLE/DOL
Oil and Boiler Inspection Sections Total
Performance Audit
Implemented 1
Partialy Implemented 3
Not Implemented 10
Disagreed 3
No Longer Applicable 0
Total 17

We reemphasize in this report that our 1996 recommendations still need to be implemented.



RECOMMENDATION LOCATOR
Department Addressed - DLE/DOL

Rec Page Recommendation Agency  Implementation
: No. Summary Response Date
No.
1 21 DLE/DOL should control and limit environmental petroleum leaks by: Implemented 6/1/99
a. Developing methodsto ensure that the Oil Inspection Section fulfillsits statutory responsibility to
make an on-site inspection of every new installation and of every upgrade of an existing tank prior
to the operational start-up of such tanks. Alternately OIS can develop and recommend to the
General Assembly an amendment to Section 8-20.5-204(4)C.R.S.
b. Properly documenting the occurrence of such inspections.
2 26 DLE/DOL should ensure that OIS addresses eligible LUST Fund sites in atimely manner by using  Implemented 8/1/99
LUST funds to pay for outsourcing the investigation and cleanup of LUST sitesin an effort to retain
federal funds currently allocated to suspected petroleum release investigation and cleanup.
3 28 DLE/DOL should ensure that the Oil Inspection Section: Implemented 8/15/99

a. Addresses LUST Fund site investigations by the contamination risk potential and prioritiesit has
assigned.
b. Reprioritizes sites as necessary as information is received and based on latest risk assessment.

c. ldentifies and addresses higher-priority sitesin amore timely manner.




RECOMMENDATION LOCATOR
Department Addressed - DLE/DOL

Rec Page Recommendation Agency  Implementation
: No. Summary Response Date
No.
4 31 DLE/DOL should: Agree 11/1/99
a. Ensurethat the Oil Inspection Section actively pursues and documents cost-recovery actions.
b. Assess a responsible party's ability to repay in all cases where a solvent party responsible for
petroleum contamination is identified and OIS has expended LUST Funds to investigate and/or
clean up asite.
5 38 DLE/DOL should ensure that the Qil Inspection Section works with the Petroleum Storage Tank Disagree --

Committee, the petroleum and insurance industries, and other stakeholders to consider privatizing
pollution risk liability for new and upgraded tanks and remediated sites as soon as practicable by:

a. Developing and proposing to the General Assembly arelease eligibility sunset date for the State
Fund to exclude claims from owners/operators for new and upgraded tanks.

b. Encouraging those owner/operators to obtain private forms of financial responsibility assurance.
This includes exploring the possibility of some level of State Fund subsidy for private insurance
costs during the transition period from public to private operation.




RECOMMENDATION LOCATOR
Department Addressed - DLE/DOL

Rec Page Recommendation Agency  Implementation
: No. Summary Response Date
No.
6 44 DLE/DOL should: Disagree --
a. Reduceinspection frequency and costs by implementing arisk-based three-year/annual inspection
program.
b. Usemanagement reportsand information to plan for future elimination of excess FTE and funding
used to monitor tank activities.
7 46 DLE/DOL should ensure that the accuracy and accessibility of OIS’ srecordkeeping system is sufficient Agree 7/1/00
to identify its regulatory responsibilities and their fulfillment.
8 56 DLE/DOL should: Disagree --

a. Proposetothe General Assembly amendment of Section 9-4-103(4), C.R.S,, allowing BISto adopt
the National Board of Boiler and PressureV essel Inspectors’ recommendationsto perform biennial
certificate inspections on large utility steam boilers, domestic-type boilers, and hot water
heating/supply boilers which do not require internal inspections.

b. Propose to the General Assembly amendment of Section 9-4-109(1)(a), C.R.S., allowing an $80
maximum fee for biennial certificate inspections while maintaining the current $40 maximum fee
for annual certificate inspections.




RECOMMENDATION LOCATOR
Department Addressed - DLE/DOL

Rec Page Recommendation Agency  Implementation
: No. Summary Response Date

No.
9 59 The Department of Labor and Employment Executive Director and Division of Labor management Disagree --

should require that BIS:

a. Concentrate its resources on activities required by statute by inspecting only active boilers, (those
which are being used or proposed to be used).

b. Refrain from reporting these inspections as if they are part of its required workload.

10 63 DLE/DOL should reduce the possibility of increasing future certificate inspection fees and the cost of Agree 10/1/00
providing inspections by:

a. Continuing to rely on boiler owners to correct boiler deficiencies and report those corrections to
BIS.

b. Enforcingitspolicy regarding deficiency correctiontimelimits, including the provisionthat allows
inspectors to red-tag deficient boilers that are not corrected within the specified time limits.

c. Proposing to the General Assembly an amendment to Section 9-4-109, C.R.S,, allowing BIS to
develop and charge a fee to offset the cost of reinspecting boilers that have been red-tagged.




RECOMMENDATION LOCATOR
Department Addressed - DLE/DOL

Rec Page Recommendation Agency  Implementation
: No. Summary Response Date
No.
11 65 The Department of Labor and Employment Executive Director and Division of Labor management Agree 10/1/00
should improve boiler safety, inspection efficiency, and resource alocation by:
a. Developing and implementing rules and regulations addressing the proper procedures for
disconnecting a boiler.
b. Requiring owners to provide written notification to BIS of their intention to disconnect a boiler.
c. Ensuring that boiler inspectors verify and document a safe disconnection before the boiler is
classified “out of service” (O) and no longer eligible for routine certificate inspection.
d. Proposing to the General Assembly an amendment to Section 9-4-109, C.R.S,, to provide for a
disconnection inspection fee.
12 68 DLE/DOL should come into compliance with industry standards by proposing a statute change to the Disagree --

General Assembly allowing BIS to split the fee it currently charges into two parts — one for the
issuance of a certificate of inspection, and one for the actual inspection.




RECOMMENDATION LOCATOR
Department Addressed - DLE/DOL

Rec Page Recommendation Agency  Implementation
: No. Summary Response Date
No.
13 71 DLE/DOL should ensure that BIS performance indicators reported in budget requests are clear, Disagree --
consistent, and accurate including:
a. Reporting routine annual inspection requirements only in terms of active boilers requiring annual
or biennia certificate inspections by state and insurance inspectors.
b. Reporting net annual growth in active boilersrequiring certificate inspections separately from new
installations and new serial numbers.
c. Usingtermssuch as“deficiency” consistently and reporting the number/proportion of deficiencies
corrected by owners and the number of deficient boilers resulting in “red tags’ and requiring
reinspection.
14 75 DLE/DOL should propose statute changesto the General Assembly to decrease Public Safety Explosives Partially 7/31/00
Section administrative costs and increase customer convenience by: Agree
a. Authorizing athree-year explosives permit.
b. Maintaining the current annualized $25 fee with a $75 three-year fee.
c. Staggering inspections and issuance of permits to maintain alevel annual workload.
15 77 DLE/DOL should: Agree 7/1/00

a. Consider thecostsand benefitsof securing and controlling stored explosivesthrough theregulating
and permitting of permanent and portable magazines.

b. Propose statutory amendments to the General Assembly as necessary.

-10-
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Description of the Oil Inspection
Section and the Public Safety
Section

The Oil Inspection Section and the Public Safety Section are located within the
Colorado Department of Labor and Employment (DLE), Division of Labor (DOL),
and made up of units shown in the chart:

Oil Inspection Section

Public Safety Section
(Chief Boiler Inspector)

QOil Inspection Section
(State Inspector of Qils)

Boiler Inspection

State Fund Unit

Explosives Permiting

Tank Remediation Unit

School Inspection
[Construction]

Inspection Unit

Carnival/Amusement Park Permiting

Petroleum Storage Tank Committee

The Qil Inspection Section (OIS) regulates petroleum products and the equipment
used to distribute and store those products. Additionally, the section regulates the
remediation of contamination caused by leaking petroleum storage tanks and
processes the applications for reimbursement of cleanup costs to eligible applicants
from the State Tank Fund. The Colorado Department of Labor and Employment
State Fund received a national award from the Association of State Fund
Administrators in conjunction with the Environmental Protection Agency for “the
Best Fund For Getting the Job Done.”

OlSisauthorized by and enforces Sections 8-20-101 through 8-20.5-407, C.R.S. In
Fisca Year 1998, OIS received an appropriation of $1.8 million in cash funds and
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$471,000 in federal fundswith authorized FTE of 45.3. OISisdirected by the State
Inspector of Oils and comprises three sections.

I nspection UnitS14 FTE

Feldinspectorsintheinspection unit verify that facilities, including petroleum storage
tanks, arein regulatory compliance, ensure fuel pumps are calibrated to dispense fuel
accurately, and respond to emergency Situations such as petroleum rel eases.

State Fund UnitS12 FTE

The state fund unit administers the petroleum storage tank fund, which reimburses
eligibletank owners and operators, property owners, and lendersfor allowable costs
that arise directly from the performance of necessary corrective action to clean up

petroleum contamination from underground and aboveground storage tanks.

Tank Remediation UnitS16 FTE

The remediation unit oversees the investigation and cleanup of environmenta
contamination caused by releases from petroleum storage tanks.

The following chart shows the sources of funding for the section:
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Oil Inspection Section
Sources of Funding FY 1999

58.96% $1,465,541

0.24% $6064

19.73% $490,554

21.07% $523,675

Petroleum Storage Tank Fund

Statewide Indirect Cost Allocation (General Funds)
Federal Funds

CDPHE Contract

B EE

Sour ce: HB98-1401 (Long Bill).

OIS has set forth the following goals:

* Protect public health, safety, and the environment from contamination caused
by leaking petroleum and other regulated storage tanks.

* Provide effective administration of the petroleum storage tank fund.

* Protect consumers, retailers, distributors, and refiners of petroleum products
in areas of product quality, measurement, and safety.

* Executean effective administration of programsto provideaconsistently high
level of customer serviceto all customers.

Public Safety Section

The Public Safety Section regulates boilers and pressure vessels; adopts codes and
establishes minimum standards for the construction of all public school facilities; sets
standards for the use, storage, transportation, and sale of explosives; and verifies
insurance coverage and inspection of carnivals and amusement parks. The Public
Safety Section received an appropriation of $644,000 in cash funds with authorized
FTE of 12.6 in Fiscal Y ear 1998.
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Wefocused onthe Boiler I nspection Section and the Expl osives Section because they
performroutine(regularly scheduled) fieldinspections. TheBoiler Inspection Section
is authorized by and enforces Sections 9-4-101 through 9-4-118, C.R.S. The
Explosives Section is authorized by and enforces Sections 9-6-101 through 9-6-103
and Sections 9-7-101 through 9-7-112, C.R.S. TheBoiler Inspection and Explosives
Sections are directed by the Chief Boiler Inspector.

Boiler Inspection SectionS10.5 FTE

The Boiler Inspection Section (BIS) adopts codes and standards, formulates
regulations, and overseesannual field inspections of and issues permitsfor boilersand
pressurevesselsin public, commercial, and multi-unit resdentia buildingsinthe State.

The American Society of Mechanical Engineers (ASME) boiler code was established
in1914. The code governsthefabrication, both engineering and materials, of boilers
and pressure vessels and is recognized in over 99 countries.

The ASME boiler code’ s fundamental tenet isthe independent third-party inspector,
governed by the National Board of Boiler and Pressure Vessel Inspectors (the
National Board). The National Board sets the qualification standards for boiler and
pressure vessal ingpectors. Chief boiler inspectors or other jurisdictiona authorities
who administer the boiler and pressure vessel safety laws in the United States and
Canadaaremembersof theNational Board. BlShasformulated rulesand regulations
based upon the ASME code and the National Board code. Both the ASME code and
the National Board code have been adopted in 47 states.

Explosives SectionS .7 FTE

The Explosives Section setsand enforces standards for the manufacture, use, storage,
transportation, and sale of explosives and issues about 900 initial and renewa
explosive permits each year. It develops, administers, and grades all explosives
examinations, ensuring capable and competent applicants meet and understand saf ety
and statute requirements. Explosives Section staff also verify insurance coverage and
inspection of carnivals and amusement parks, and process and issue about 30
amusement parks, carnivals, and bungee-jumping permits each year.

The Boiler and Explosives Sections have set forth the following goals:

»  Perform an increased number of inspections on an annual basis.
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* Give the agency the ability to better serve its customers, and thereby
guarantee closer statutory compliance with the Boiler Inspection Automated
System (BIAS).

* Raeinforce the existing relationship and level of communications between the
BIS and those insurance companies that cover boiler and pressure vessel
losses and with the Boiler and Pressure Vessel Task Force.

* Implement the agreed-to recommendations of the State Auditor in the
Performance Audits heard by the L egidative Audit Committeein Fiscal Year
1997.

* Provideproceduresthat allow the permitting of explosives. Establishrulesfor
the manufacture, sale, storage, transport, and use of explosives materials or
blasting agents in the interest of protecting the lives, health, and safety of
employees and the general public, as well as protecting property.
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Oil Inspection Section
Chapter 1

Background

An underground storage tank system (UST) is a tank used to contain petroleum or
other regulated substances and any underground pi ping connected to thetank that has
at least 10 percent of its combined volume underground.

The greatest potential hazard from aleaking UST is that the release of petroleum or
other hazardous substance can seep into the soil and contaminate groundwater. A
leaking UST can present other health and environmental risks, including the potential
for fire and explosion.

Until the mid-1980s, most USTs were made of bare steel, which islikely to corrode
over time and allow UST contents to leak into the environment. Faulty installation
or inadequate operating and maintenance procedures can also cause USTsto release
their contents into the environment. In 1984 Congress banned the installation of
unprotected steel tanks and piping beginning in 1985.

Growing concerns about land and groundwater contamination resulting from leaking
petroleum underground storage tanks (USTs) caused Congress to pass federal
legidation requiring the United States Environmental Protection Agency (EPA) to
develop aregulation program addressing the installation, use, and management of
USTs. These regulations, adopted in 1984, required corrective action of petroleum
releasesfrom USTSs, but did not addressfunding for environmental damage caused by
the UST s prior to the enactment of thisact. Two years later Congress attempted to
eliminate future unfunded environmental damagesresulting from USTs by mandating
UST financia responsibility requirements. Owners and operators of USTs were
required to demonstrate evidence of financia responsibility for the cost of corrective
action and the compensation of third parties for bodily injury and property damage
caused by releases arising from the operation of USTs. In general, tank owners are
required to maintain $1 million (for 1-100 tanks/$2 million for 101 or more tanks)
pollution liability coverage on each UST site. Most of these sites had been operating
for years, and many of the tanks were constructed of unprotected bare steel and
owned by small businesses.
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The regulations EPA drafted in 1988 were designed to make underground storage
tanks less prone to leaks and to ensure that leaks are detected more quickly. For
example, these regulations called for the replacement of older single-wall tanks with
newer double-wall tanks or aretrofit of existing tanks to make a release of product
lesslikely. Additionally, more stringent leak detection methods must be used by tank
owners/operators.

All regulated tanks installed before December 22, 1988, were to be upgraded,
replaced, or properly closed by December 22, 1998, and only tanks meeting the new
regulations could be installed after December 22, 1988. Upgrade means that tanks
must have spill, overfill, and corrosion protection.

Colorado’ s petroleum storage tank program was established to comply with federa
regulations intended to protect public health and the environment. The program
enforcesregul ationsgoverning theinstall ation and saf e operati on of aboveground and
underground petroleum storagetank facilities, aswell asthe remediation of petroleum
contamination when discovered. The petroleum storage tank fund (State Fund) was
established in 1989 in response to federal and state public health and safety concerns
posed by environmental hazards from leaking petroleum storage tanks and was
originally housed within the Department of Public Health. Pursuant toH.B. 95-1183,
responsibility for staff and budget, and cleanup and mitigation of environmental
hazards resulting from fuel storage tank leakage were transferred to DLE/OIS on
July 1, 1995.

Ol Sregulates and i nspects petrol eum products and the equi pment, such asgas pumps
and petroleum storagetanks, used to distribute and store those products. The section
also regulates the remediation of contamination caused by |eaking petroleum storage
tanks and processes the applications for reimbursement of cleanup costs to eligible
applicants from the State Tank Fund.

Findings

We reviewed OIS and compared its policies and procedures with other states
programs, current industry trends, and statutory standards. We found that OIS
should:

* Inspect al underground tank installations and upgrades or recommend
statutory change.

» Spend federal funds to clean up eligible contaminated sites faster.

» Prioritize Leaking Underground Storage Tank (LUST) Fund-€eligible sites.
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» Pursuerequired cost recovery.

» Consider privatizing pollution risk liability for new and upgraded petroleum
storage tanks.

* Improve alocation of inspection resources.

* Collect better inspection data that is still needed to improve management of
OIS operations.

All Underground Tank Installations and
Upgrades Must Be I nspected

New underground tank installations and upgrades must be inspected because of the
attendant groundwater and soil risksinvolved and future problemsthat can be averted
when tanks are properly installed and upgraded. According to the EPA and other
state officials, most leaks are found when tanks are closed or when tanks are
upgraded. A magjority of leaks are caused by poor installations (75 percent according
to one state).

Section 8-20.5-204(4), C.R.S. that went into effect July 1, 1995, states:

The state inspector of oils or a designee shall make an on-site inspection of
every new ingalation and every upgrading of an existing underground
storage tank prior to the operational start-up of such tank to ensure that all of
the standards established in this part 2 have been met. The state inspector of
oils or a designee shall complete the on-site inspection within ten calendar
days prior to the anticipated operationa start-up date. (Emphasis added.)

OIS management reports that:

Inspectors attend 99%+ of all installations and upgrades. The only reason
they would miss one is if they are in Denver on business or if they are
otherwise engaged with another Installation Inspection in a distant part of
thelr territories.

To determineif al underground tank installations and upgrades were being inspected
as required by statute and as reported by management, we examined 1120 OIS
records pertaining to tank installations and upgradesfor Fiscal Y ears 1998 and 1999.
We found only 58 percent of the UST upgrades and 95 percent of the UST
installationswereinspected in 1999. Wefound similar resultsfor the 1998 inspection
activities. The following graphsillustrate our findings:
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Tank Activities in F Y99

inspected

UST Installations —

58% Inspected

325
UST Upgrades [:j

(o) 50 100 150 200 250 300 350

Bl No. Inspected | | No. Occurring

Sour ce: Office of the State Auditor analysis of permit applications and inspection reports
for Fiscal Year 1999.

Tank Activities in FYO9S8

98% nspect
127
UST Installations

I | 5% inspected

UST Upgrades

o 50 100 150 200 250 300

- No. Inspected E No. Occurring

Sour ce: Office of the State Auditor analysis of permit applications and inspection reports
for Fiscal Year 1998.
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Then we reviewed the records of those underground tank upgrades and installations
OISinspected in Fiscal Year 1999 and Fiscal Y ear 1998 to seeif they were inspected
within ten calender days of operationa startup as required by statute. However, we
were unable to determine from the documentation in OIS files whether inspections
occurred before the operational start-up of the tanks or after the tanks were
operational. In most cases, the inspection form was dated after the estimated
construction completion date given by the owner.

OIS management reports being aware of the statutory requirement to inspect every
underground tank installation, but report they did not know about the requirement to
inspect every underground tank upgrade. Nor were they aware of the actual
installation and upgrade inspection rate. They also assume that when installations or
upgrades are not inspected that the tanks are covered up and begin operating.

The State and EPA both recognize theimportance of inspection of thesetank activities
and correction of problemsthat can take place before atank is buried and placed into
operation. Having a well-trained inspector present during upgrade or installation
activities can prevent future problems and help avoid costly contamination cleanup,
thus conserving State Fund resources.

We believe OI' S management should devel op methods to ensure that inspection of al
new installations and upgrades of underground storage tanks are performed and
properly documented prior to the operationa start-up of such tanks as required by
statute. Alternately OIS can develop and recommend a statutory change to the
General Assembly if it believes that the risks of not inspecting all installations and
upgrades is acceptable.

Recommendation No. 1:

The Department of Labor and Employment Executive Director and the Division of
Labor management should make OIS management accountable for controlling and
[imiting environmenta petroleum leaks by:

a. Developing methods to ensure that the Oil Inspection Section fulfills its
statutory responsibility to make an on-site inspection of every new installation
and every upgrade of an existing underground storage tank prior to the
operationa start-up of such tanks. Alternately OIS can develop and
recommend to the General Assembly an amendment to Section 8-20.5-204(4)
CRS
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b. Properly documenting the occurrence of such inspections.

Department of Labor and Employment/Division of
L abor Response;

Implemented. On June 1, 1999 we started inspecting every upgrade to
underground storagetanks. It wasawaysour goal to inspect every installation
of new underground storage tanks. Statistics contained in this report are
dightly different than the statistics at OIS. We can document however that
during FY 98 that we inspected 97 percent of the installations of new
underground storage tanksthat required inspections. Threeinstallationswere
not inspected during FY 98 because we were not notified and they were
instdled illegally.

In FY 99 we can document that we have inspected 99 percent of the new
underground storage tank installations that required inspections. One
installation was not inspected during FY 99 because we were not notified and
the tank wasinstalled illegaly.

We did not ingpect all upgrade installations to underground storage tanks
before they went into operation. In many cases where the upgrade included
only theinstallation of an overfill prevention device or aspill bucket, we chose
not to inspect those before they became operational because in our risk-based
view, it was not critical and not cost effective. Instead, we inspected those
types of minor upgrades at our next regularly scheduled inspection. We
inspect those upgradesthat invol ved thetank because of our policy of verifying
a pressure test on the system prior to the operation of that system.

Some Contaminated Sites Can Be Cleaned
Up With Federal Funds

In 1986 Congress created the L eaking Underground Storage Tank Trust Fund (LUST
Fund). Thisfund isto be used to pay for cleanups and oversight at sites where the
owner or operator is unknown, unwilling, or unable to respond, or which require
emergency action (before the identity of aresponsible party is known).

The LUST Fund isfinanced nationally through atax of .01¢ per gallon on motor fuel.
States with cooperative agreements with EPA receive funds from the LUST Fund to
pay for the reasonabl e costs of corrective or enforcement action by a state with respect
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to the release of petroleum from a UST; the State Fund provides a 10 percent match
of federal fundsreceived. State statutes direct the Inspector of Oils to act promptly
on reported petroleum releases and authorize agreements with EPA to apply for and
receive grants.

Ol S entered into acooperative agreement and identified and reported to the EPA that
239 LUST Fund-éligible sites existed in the State in 1997. The number of sites has
since been reduced due to various reasons including identification of the responsible
party, handling of the site by EPA or another entity, or inability to verify the complaint.
Current OIS records show that:

» 36 siteshavebeeninvestigated and/or cleaned up in Fiscal Y ears 1995 through
1998 according to OIS invoice records.

e 117 digible sites remain to be investigated and/or cleaned up.

Pursuant to acooperative agreement with EPA, Colorado can expend its allocation of
LUST Fund monies on alowable activities which are limited to actionsin response to
an existing or suspected release of petroleum from a UST. Thus, an inspection and
investigation to assess the site of a reported leak would be an alowable activity, but
an inspection conducted as part of aroutine or random inspection scheme would not
be alowable.

We have classified expenditures for allowable activities into the following two
categories.

» Administrative and enforcement — these activities are conducted by OIS
personnel.

* Investigation and site cleanup — these activities are conducted by private
contractors through contracts with OIS.

Colorado has been allocated about $3.5 million of LUST Fund monies since 1995 and
has spent LUST Fund monies totaling about $2 million as of Fiscal Year 1998 as
follows:
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LUST Fund Expenditures
Fiscal Years 1995-1988

$1,300,000

$768,027

D Administrative & Enforcement Activities
. Investigation and/or Site Cleanup Activiti

Source:  Office of the State Auditor analysis of LUST Fund expenditures.

Unexpended LUST Fund monies have been carried over into future years. A total of
$1.4 million in LUST Fund monies was carried over into Fiscal Year 1999 by OIS.

The EPA reportsthat Colorado ranked number 50 (tied with Arizona) among 57 states
andterritoriesin least amount of expenditure of available LUST Fund awards between
federal fiscal years 1987 and 1998, and that the State is one of nine states which spent
67 percent or lessof fundsawarded. Thefollowing chart detailsthe amount of federal
funds alocated, expended, and carried over by OIS between 1995 and 1998:
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LUST Fund Award and Carryover by Year

1,500,000 T
1,000,000 [ r
500,000 —
o L
FY95* FY96 FY9o7 FYo8

[ ] LUST Funds Allocated
I LUST Fund Expenditures
| | LUST Fund Carryover Into Next Fiscal Year

* |ncludes monies transferred from CDPHE to DLE.

Sour ce: Office of the State Auditor analysis of COFRS reports and OIS documents.

Although Colorado’'s growing LUST Fund carryover has not affected annual
allocations to the State, the EPA notified the DLE Executive Director in writing on
December 12, 1997, asfollows:

In past meetings with members of your staff, the EPA Region VIII,
UST/LUST Program has suggested that the state LUST programs limit their
yearly carry-over. After a recent review of the states LUST carry-over
records, the regional office has reexamined its position and has now adopted
apolicy requiring that the stateslimit their carryover to $500,000 to $600,000,
beginning with FY98. In FY99, we will review each State’'s FY98 LUST
carryover and trust fund use to determine FY 99 allocations.

A LUST Fund carryover limit of $600,000 would reduce by $800,000 (57 percent) the
funds currently available for taking actions at eligible sites in response to existing or
suspected petroleum releases into the environment.

According to OIS management LUST Fund carryovers have grown because,
developing and implementing the Risk-Based Corrective Action (RBCA) program has
been ahigher priority than the LUST program. However, now that RBCA isrunning,
OIS plans to concentrate on the LUST fund.
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We think that the State should take timely action to retain currently allocated LUST
Funds by using these LUST funds to pay for the outsourcing of investigating and, if
necessary, for beginning cleanup operations at the 117 digible sites currently known
to OIS

Recommendation No. 2:

The Department of Labor and Employment Executive Director and Division of Labor
management should ensure that the Oil Inspection Section addresses eligible LUST
Fund sites in a timely manner by using LUST funds to pay for outsourcing the
investigation and cleanup of LUST sitesin an effort to retain federal funds currently
allocated to suspected petroleum release investigation and cleanup.

Department of Labor and Employment/Division of
L abor Response;

Implemented. The actual balance of the LUST/TRUST Fund carryover after
expenditures and encumbrances as of 8/20/99 is $431,276.00. As mentioned
in the report the allowable carryover from EPA is $600,000.00 therefore the
OIS will not be required to forfeit any available federa funds. By September
30 the carryover will probably even be smaller.

The OIS inherited the LUST/TRUST Fund program from the Colorado
Department of Public Health and Environment (CDPHE) in 1995 along with
itsbacklog of unexpended fundsand uninvestigated sites. Sincecompletingthe
implementation of the Colorado Risk Based Corrective Action (RBCA)
program in February of 1999, the LUST/TRUST program has been the top
priority of the OIS Technical unit.

Wewishto clarify acomment in the report concerning the number of sitesthat
were stated as having “been investigated and/or cleaned up in FY 1995-1998
according to OIS invoice records’ The total number of sites investigated
and/or cleaned up cannot be estimated based solely on invoice records.
Included in the number of sitesinvestigated and/or cleaned up, should be the
additional sites that were investigated by LUST/TRUST Fund staff only.
These sites did not require the involvement of an outside contractor and
associated invoice records. Approximately 50 percent of Sites requiring
investigations do not require outside contractors.
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L UST Fund-Eligible Sites Must Be Prioritized

OIS usesapriority system to screen potential LUST Fund-€ligible sites. States agree
to establish apriority system when they begin accepting LUST Fund awards based on
EPA’sLUST Trust Fund Cooperative Agreement Guidelines, including thefollowing:

The State will ensure that a priority system for addressing UST petroleum
release sitesis established and maintained which incorporatesthetwo priorities
set forth in Section 9003(h) of RCRA. These priorities are: releases which
posethegreatest threat to human health and the environment; and sites
where the State cannot identify a solvent owner or operator of the tank
who will undertake action properly. (Emphasis added.)

OlISisnotified of potentia LUST-€eligible sites from a number of sources including
communications from the public, reports from other state agencies (e.g., Department
of Public Health and Environment), federal agencies, local health, or fire departments,
and from OIS sinterna reports/investigations/product analyses. On the basis of the
information received from one of thesereporting sources, Ol Sassignsitsinitial ranking
to the site (from 6 to 18 with 18 being the highest priority), with public health and
groundwater proximity being of greatest risk and concern. Sites are then to be
prioritized by rating the necessity for further LUST Fund corrective actions depending
on whether or not a solvent responsible party can be located.

However, our review of OIS's LUST Fund records found that OIS has not
investigated and/or cleaned up fund-dligible sitesin order of the risk to human health
and environment priorities OIS developed and assigned. OIS addressed 36 sitesfrom
Fisca Y ear 1995 through Fiscal Y ear 1998 at a cost of $768,027. Invoice recordsfor
al 36 sites show that:

» 7 of the 36 sites (19 percent) were reported and known to LUST Fund
program staff before 1990.

o 21 of the 36 sites (58 percent) investigated and/or cleaned up were rated from
12.5t0 14 (with 18 being the highest priority) and accounted for 52 percent of
expenditures.

* 10dites(28 percent) wererated from 14.5 to 16 and accounted for 42 percent
of expenditures.

» 5gtes(15 percent) wererated from 16.5 to 18 and accounted for 6 percent of
investigation/cleanup expenditures.
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OIS has divided the 117 suspected or confirmed contamination sites that have not yet
been addressed into two categories. those to be addressed within the next six months
(37 sites) and those to be investigated at some future point in time (80 sites). OIS
records show that:

e 49 of the 117 sites (42 percent) were reported and known to LUST Fund
program staff before 1990.

o 200f thel1l7 sites (17 percent) rated 12.5t0 16 are not being addressed during
the next six months.

» 6 sites(5 percent) rated 12 or below are on schedule to be investigated within
the next six months.

The highest-ranking sites must be further evaluated to determine feasible corrective
actions based on the immediate or short-term need for cleanup action, consideration
of alternative actions, and the reprioritization of the action versus those selected for
other fund-eligible sites. However, according to Ol S management, sites have not been
reprioritized as required when new data or information regarding sites becomes
available, although these data or thisinformation could cause asiteto receive ahigher-
priority rating or alower-priority rating. Thisappearsto allow less contaminated sites
to be addressed before those which may pose a greater danger to citizens, water
resources, and the environment.

LUST Fund resources could be focused on sites that pose a higher contamination
potential or risk, by addressing them in a timely manner, in the order of priority
assigned by OIS's own rating system, and by updating site priorities as necessary to
reflect changes in OIS's risk assessments.

Recommendation No. 3:

The Department of Labor and Employment Executive Director and Division of Labor
management should ensure that the Oil Inspection Section:

a. Addresses LUST Fund site investigations by the contamination risk potential
and priorities it has assigned.

b. Reprioritizes sites as necessary as information is received and based on latest
risk assessment.

C. ldentifies and addresses higher-priority sitesin a more timely manner.
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Department of Labor and Employment/Division of
L abor Response;

Implemented. The OIS has re-evaluated the order in which it will investigate
siteswithin the next 6 months. To stay within the guidelines established under
the current priority ranking system, the OIS will investigate all sites with a
priority ranking greater than 12.0 within this time period. Forty-eight of the
117 sites that require investigation fall within this category.

In order to achieve the new goal, the OIS has signed contracts with two new
environmenta consulting firms to work in the Lust Trust program. As new
sitesare identified with priority rankings above 12.0, they will be added to the
active list and will be investigated concurrently.

Although some incidents were reported to CDPHE beginning in 1990, it was
incorrectly stated in the findings of the audit that the OIS had been aware of
these incidents since that time. These reports were not transferred from
CDPHE to OIS until 1995. Additionally, the reports which were transferred
to the Ol Soften contained extremely limited information (oneor two sentences
with a street corner intersection and a date is common). This has severely
handicapped the Ol Sin | ocating the source of the complaint and/or releaseand
infurther investigating these incidents. Although it will be extremely difficult
to locate these sites to perform an investigation, the OIS will address them in
the order of priority they were originally assigned.

The OIS has re-prioritized those sites for which investigations have been
completed. All 140 sites for which investigations have been completed since
the inception of the program have been assigned arevised priority number. As
additional dites are investigated, their priorities will be re-evaluated and
reassigned, as appropriate.

The OIS recognizes the importance of addressing al sites identified for Lust
Trust investigation, particularly those with the highest priority numbers, in a
timely manner. To help achievethisgoal, the OIS has incorporated minimum
acceptable project turn-around times and budget management into the
performance plans for those working in the Lust Trust program.
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Cost-Recovery Effort IsRequired

LUST Trust Fund Guidelines regarding cost recovery require the State to pursue
recovery of federal Trust Fund expenditures. The Stateisto make reasonable efforts
to recover costs, including interest, from liable owners/operators where the recovery
effort would not impair the ability of responsible parties to continue in business (i.e.,
solvent parties) if there was no negligence or misconduct by the responsible
party/owner. The Guidelines require recovered monies to be dedicated to additional
LUST Fund-éigible activities (e.g., Site assessment, cleanup, administration, and
enforcement).

OIS invoices show 36 sitesusing LUST Funds Fiscal Y ear 1995 through Fiscal Y ear
1998. Theresponsible party has since been identified for 22 (61 percent) of the sites.
About $567,000 was expended from LUST Fundsto investigate and/or clean up these
22 sites. However, Ol S hasnot sought reimbursement from most of the 22 responsible
parties. We found:

. Reimbursement claim notifications were sent to three responsible
parties.
. Two were not resolved or followed up on.

. A negotiated settlement for $15,000 (of a $54,000 invoice) was
reported to have occurred with the third party.

The $15,000 recovery represents only 2.6 percent of the $567,000 LUST Funds
expended. This means that OIS has recovered only $1,500 of the $56,700 (i.e., the
required State match of 10 percent of $567,000) that came out of the State Fund.

If OISdoesnot reduceits LUST Fund balance by the end of Federal Fiscal Y ear 1999,
EPA limitations on OIS's ability to continue carryover of al of its unspent federa
fundsinto future years, reduced future allocations to the State of LUST Fund monies,
and OIS's 2.6 percent cost-recovery rate threaten the State's ability to address
currently eligible and future siteswith moniesthat are 90 percent federal. For example,
assuming that the $26,000 average cost of investigating and/or cleaning up 22 LUST
gites is representative of costs for addressing each future site and that at least 50
percent of the sites will require clean-up, we found that:

. Investigating and/or cleaning up 50 percent of Colorado’s 117 known
eligible siteswould cost $1.5 million if each site incurred the $26,000
average cost.
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. Subtracting $1.4 million of currently available federa LUST Funds
from the $1.5 million cost yields a shortfall of $100,000 (less 10
percent of State matching funds), equivalent to about 4.6 sites.

. Reducingthe$1.4 million of currently available LUST fundsby limiting
the LUST Fund carryover to $600,000, as discussed on pages 24 and
25, would reduce federal funds by an additional $800,000 (less 10
percent of state matching funds), yielding atotal shortfall of $936,000,
equivalent to 36 sites.

A $936,000 shortfall could negatively impact the State Fund because statutes require
the Inspector of Oilsto act upon petroleum releases and provide for payment for such
actions with State Fund resources.

In addition to our prior recommendations, OIS could protect the assets of the State
Fund by seeking timely recovery of costs from al responsible parties based upon
documentation of their ability to repay.

Recommendation No. 4:

The Department of Labor and Employment Executive Director and the Division of
L abor management should:

a. Ensure that the Oil Inspection Section actively pursues and documents cost
recovery actions.

b. Assessaresponsible party's ability to repay in all cases where a solvent party
responsible for petroleum contamination is identified and OIS has expended
LUST Fundsto investigate and/or clean up asite.

Department of Labor and Employment/Division of
L abor Response;

Agree. Asmentioned in our response to recommendation number two, the
LUST/TRUST program has become a priority since the implementation of
RBCA on February 1, 1999. The OIS is aware of the importance of
preserving and increasing the availability of funds for the LUST Trust
program. Oneimportant aspect of thiseffort istherecovery of costsincurred
when a responsible party is identified through a Lust Trust investigation.
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Another potential source of recoverable funds are those parties known to be
responsible for a release but who have been unwilling to perform their own
investigation and remediation. To implement cost recovery the OIS will:

» Determinecriteriafor prioritizing cost recovery efforts, including factors
such as solvency of the responsible parties, age of debt, and amount of
debt.

*  Work withthe CDLE Finance department to identify all direct and indirect
costs expended, by project.

» Develop procedures for payment invoicing, collection, negotiating
settlements, and enforcement should payments not be received

» Send requests for cost recovery to those parties currently identified as
meeting the above criteriaby November 1, 1999. Send requeststo parties
identified in the future within one month of completion of
investigation/corrective actions.

* OIS will be receiving the FY 1998 grant as well as the FY 1999 grant
which should cover any “shortfall”.

The OISistaking additional effortsto preservethe availability of fundsfor the
LUST Trust program including changes that were recently incorporated into
the Master Agreement. TheMaster Agreement isthe contract that governsthe
work performed by Lust Trust Fund contractors. Changesincludethe addition
of risk-based corrective action (RBCA), which was designed and implemented
to streamline the remediation process. Using RBCA, the selected remediation
technology is determined based on the actual threat to receptors. This means
in many cases that sites that previousdy may have required expensive
remediation may now require only limited monitoring or may be closed. The
Master Agreement also requires that the contractors abide by the Reasonable
Cost Guidelines, which were established by the Ol Sto control costs associated
with assessment and remediation activities. The contractors will aso be
required to prepare their reports on standardized formats that will expedite
both report preparation by the contractors and the review by the OIS.

Privatizing Pollution Risk Liability

When the EPA developed the rules implementing federal underground storage tank
(UST) regulations, they acknowledged that insurance was their mechanism of choice
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for most tank ownersto be ableto demonstratefinancial responsibility. However, with
hei ghtened awareness and demand for resolution of "historical" contamination which
occurred before tank upgrading or replacement, the insurance industry had created an
absolute pollution exclusion clause by 1986 that was standard on comprehensive
generd liability policies. These policies would not provide coverage for "historical”
environmental damages, and the availability of insurance for USTs was limited.

In response, the EPA developed regulations alowing states to develop financia
respons bility funds which could be certified as a mechanism to comply with federal
financia responsibility requirements and to help clean up Sites contaminated by
petroleum releases. State fundsact asrelmbursement mechani sms paying back owners
and operatorsfor costsincurred in remediating petroleum releases. Thefundscanaso
be used to clean up petroleum rel eases from abandoned tanks of unknown ownership
or tankswhose ownersare unwilling or unableto clean up leaks, and tanks of innocent
owners and other third parties. To date, 42 states have submitted their state fundsfor
approval and the EPA has approved 34 of these funds, including Colorado’sin 1998.

Colorado's State Fund was authorized by statute in Fiscal Year 1989. The Fund
covered about 13,000 registered underground storage tanks. In 1995 about 2,000
registered above ground tanks (AST’ s) were added to the State Fund’ scoverage. The
primary sources of the Fund’ srevenues were an annual tank registration fee of $35.00
per tank paid by owners and a flat $25 per tank truckload environmental response
surcharge imposed on all petroleum products (except railroad or aircraft fuel). The
surcharge is paid by manufacturers and distributers of fuel, to the Department of
Revenue, for deposit in the State Fund. Statutes limit program administration costs
to the revenues generated by tank registration fees each year (about $670,000 FY 98)
and require surcharge revenues (about $18.6 millionin FY 98) to be used for petroleum
release corrective action purposes and third party liability (Section 8-20.5-103).

Nationally, growing cleanup costs and claims have posed solvency concernsfor state
funds, causing statesto explore options, such as reassessing private insurance, setting
cost-reimbursement deadlines, and increasing environmental response surcharges.
Colorado responded to its escalating cleanup costs by:

* Excluding from reimbursement eigibility most tank releases and cleanups
occurring before December 22, 1988, and for some applications not submitted
by December 31, 1991. Owners of these tanks are solely responsible for
securing independent financial assurance and complying with federal
regul ations even though the surcharges must be paid on fuel delivered to those
tanks. This cost control action had unintended consequences. State Fund
adequacy and solvency becameissues subject to litigation because a corporate
owner of anumber of these tanks sued the DLE. However, on April 19, 1999
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the Colorado Supreme Court upheld the DLE’s right to promulgate rules
setting eligibility cut-off datesand denying reimbursement from the State Fund.

* Increasing environmenta surcharge fees once in 1992 and again in 1996 as
required by statutory change. Revenue increased to about $30 million, or by
254 percent in FY 97, making the State Fund 1 of 14 major revenue sources
that grew abovethe TABOR limit. Thisincrease had the unintended effect of
displacing excess revenue that could have been kept and used for general fund
priorities.

The State Fund will need to continue generating revenuesto pay for current petroleum
rel easesand claimsbecause aboveground tanks (A STs) and associ ated sitesthroughout
the State have yet to be remediated and the owners reimbursed. Revenues will be
needed to remediate abandoned and orphaned tank sites and for tank sites of
unresponsive or innocent owners. Revenues will also be needed until all owners
(including third parties like mortgagees) of State Fund eligible underground an
aboveground tanks have been reimbursed. In addition to needing future revenues to
pay for current releases and claims, the State Fund is aso permanently liable for a
subsequent round of claims. Thisis because tank owners who have been reimbursed
and/or arein compliance with 1998 standards can continue to make claims against the
State Fund indefinitely.

Transtion to Commercial Insurance Isa Growing Fund
Downsizing and Privatization Option

State funds were created to address unavailability of commercia insurance. The
problems associated with leaking tanks were so prevalent and so costly that
commercia insurance companies declined to continue writing policies in the late
1980s. However, the development of better tanks and more stringent regulations has
caused commercia pollution liability insurance to be more available and less costly for
upgraded and new tanks. The EPA reports that:

Growth of this insurance market has not been limited by a lack of
supply, but rather by alack of demand due to competition from state
assurance funds.

Nationally, insurance premiums for upgraded tanks have been falling from $1,000 per
tank in 1989 to an average of $400 per tank. By contacting one major provider of this
type of environmental insurance, we found annual premiums as low as $250 for tanks
under eight years old and up to $735 for 20-year-old tanks. This agrees with
information we received from Arizona, Wisconsin, and Nebraska, who are either
investigating or have instituted privatization of liability. Tanks in compliance with
federa EPA regulations would be €ligible for coverage under most insurance
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programs. Evidence of upgrading or tightnessisrequired prior to coverage, and most
companies prefer to insure tanks that are upgraded or put into service after 1987.
Older tankscan be considered at asurcharged rate. Deductiblescan also belower than
State Fund deductibles, with $5,000 being the minimum we found, whereas the State
Fund deductible is $10,000.

Advantages to tank owners of privatizing tank insurance:

* All of the risk (with the exception of deductibles) will be transferred to the
insurance carriers.

* Losses are paid "on behaf," which means the owner/operator does not have
to make payment then seek reimbursement.

» Loss-control services are provided by the insurance companies.

» Claim services are provided by the insurance companies.

Disadvantages to tank owners of privatizing tank insurance:

» Termsand conditions are set by the insurance companies.

» Availability may be subject to geographical and market restrictions.

» Lossesthat occur before the policy was purchased are not covered.

* Insurance companies may enter and leave the marketplace at their discretion.

Fund Sunset Dates Have Been Set by Other States

Statesarereconsidering their statefund needsbecauseall operating underground tanks
must comply with Federal Regulations by December 22, 1998. According to the 1997
EPA report, “State Funds in Transition: Models for Underground Storage Tank
Assurance Funds,” at least 14 states have already made plansto downsizetheir storage
tank programs or close their state funds after claims for releases that occurred before
the 1998 deadline are reimbursed. They have set a sunset date after which new
releases will not be eligible for accessto state funds. Ten of these datesfall before the
year 2000, so we can expect more states to make transitions. These stateswill rely on
other assurance mechanismssuch ascommercial insurance, bonds, |ettersof credit, and
corporate guarantees provided by owners to comply with federa financia assurance
requirements.

With the understanding that their state trust fund was never intended or constructed
to provide long-term insurance, officials in Wisconsin chose to sunset coverage for
new releases as soon as tanks were upgraded and to require owners to obtain
commercia insurance or use another mechanism to comply with federa financial
respons bility regulations. Wisconsin' sstate fund continuesto cover the cleanup costs
for any releases found before or during upgrades. State fund staff report that
surcharge fees are passed on to consumers and will remain in force until al petroleum
releases are cleaned up or on December 22, 2001.
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Florida's release eligibility sunset date requires tank owners to use assurance
mechanisms like commercial insurance bonds and letters of credit for operating tanks
as of January 1, 1999, while maintaining its state fund for others such as abandoned
or orphaned tanks and tanks of innocent or unresponsive owners. It will continueits
surcharge. Floridareportsthat continued compliancewith stateand federa regulations
isensured by itsinspection program. They aso report that one of the key benefitsto
using commercia insurance is getting the state out of the “clean-up business.”

A 1998 survey produced for the 7" Annual State Fund Administrators Conference,
shows that atotal of 22 (47 percent) of the 47 states with existing state funds have
established one or more sunset dates. These relate to various aspects of their state
funds including petroleum release eligibility dates, fees, state fund operations, or
transition dates to commercia insurance or other assurance mechanisms as shown:
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FUND SUNSET DATES
Fund Transition to
Private Financia
Release Program Responsibility
Eligibility Ending Sunset | Assurance
STATE Sunset Date Fee Sunset Date | Date M echanisms
Alaska 6/30/94 N/A
Cdlifornia 1/1/05 1/1/05 1/1/05 unknown
Colorado none none none unknown
Delaware 12/31/01 12/31/01 N/A
Florida 12/31/98 asof 1/1/99
lowa 10/26/90 7/1/09 in 3 years
Kansas 6/04 6/04 6/04 no
Maine 10/1/98 12/31/05 in7years
M assachusetts 6/30/99 unknown
Michigan 6/18/89 when debt paid | 6/29/95 transition complete
Minnesota 6/30/05 6/30/05 6/30/05 in7years
Missouri triggered by 12/31/98 unknown
fund balance
North Dakota 6/30/99 6/30/99 unknown
Nebraska 6/30/99 unknown
New Hampshire 1/1/05 unknown
Oklahoma 12/31/09 12/31/09 unknown
South Carolina 2026 2026 when funding | unknown
is depleted
Texas 12/23/98 9/1/01 9/1/01 in 3years
Utah 2008 2008 2008 unknown
Vermont 71104 4/1/06 $ run out unknown
Washington 6/30/01 N/A
Wisconsin 12/22/01 USTs now/
ASTsin 3 years
West Virginia in 3 years
Sour ce: Session Highlights, 7" Annual State Fund Administrators Conference, 1998.
Responses appear as provided by states.

Colorado’ s State Fund is solvent today. However, there are no sunset dates to focus
al stakeholders, including the State, on reeval uating the continuing appropriateness of
business decisions which created the State Fund in 1989. The Fund should be
reviewed for possible downsizing or termination when major portions of its original
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mission have been completed. Asof December 22, 1998 most operating underground
storage tanks (USTs) have been upgraded and cleanup of contaminated tank sites has
occurred. Thus, other forms of financia responsibility assurance are now availableto
owners of thosetanks. Because thereisno sunset date for State Fund eligibility, tank
owners who have aready been reimbursed and/or are in compliance with 1998
standards can continue to make claims against the State Fund indefinitely.

Consideration of privatizing, downsizing, and sunsetting options may be viewed as
particularly timely, since most owners and operators have upgraded or replaced
underground tanks by December 1998 and, in the process, should have discovered the
bulk of historical contaminationaswell. Asaresult, ownersand operatorsshould have
clean sites that would be candidates for commercial insurance at competitive prices.

OIS could reduce the State Fund's liability for subsequent clean up of new and
upgraded tanks and help ensure that future State Fund revenues for current rel eases
and cleanups are avail able, while keeping surcharge feesto aminimum. Thiscould be
accomplished by working with the Petroleum Storage Tank Committee, the petroleum
and insurance industries, and other stakeholdersto privatize pollution risk liability for
upgraded tanks and remediated sites as soon as practicable.

Recommendation No. 5:

The Department of Labor and Employment Executive Director and Division of Labor
management should ensure that the Oil Inspection Section works with the Petroleum
Storage Tank Committee, the petroleum and insurance industries, and other
stakeholdersto consider privatizing pollution risk liability for new and upgraded tanks
and remediated sites as soon as practicable by:

a. Developing and proposing to the General Assembly areleasedigibility sunset
date for the State Fund to exclude claims from owners/operators for new and
upgraded tanks.

b. Encouraging those owner/operators to obtain private forms of financial
respons bility assurance. Thisincludesexploring the possibility of somelevel
of State Fund subsidy for private insurance costs during the transition period
from public to private operation.
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Department of Labor and Employment/Division of
L abor Response;

Disagree. The purposes of the Petroleum Storage Tank Fund are to assist
owners in the cleanup of contamination of leaking petroleum storage tanks
and to alow owners a mechanism to be in compliance of the federal financia
responsibility regulation of $1 million dollars per leak occurrence. In the
Spring of 1998, EPA certified the Colorado Petroleum Storage Tank Fund as
an approved mechanism to meet thisfederal financial responsibility regulation.
If the Colorado Petroleum Storage Tank Fund is eliminated thousands of
Colorado tank owners will be potentially in violation of the federa financial
responsibility regulation and would be subject to apossible $10,000 dollar per
day fine from the US EPA.

The fund also applies to “innocent owner” category. This group includes
innocent property owners, abandoned tank ownersand lenders. These groups
were added to the fund to help those folks to cleanup sites that had nothing to
do with contamination and to motivate banks and other lendersto loan money
to those who plan to upgrade and/or install new tanks. Private insurance most
likely would not be available to those groups who are not in the tank business.

The state legislature has dealt with the Sunset of the State Fund in 1997 by
eliminating the 1997 date. Additionally the state legislature implemented that
Jduly 1, 2001 if the fund balance exceeds $8 million, there will be no
environmental surchargeand if thebalancefallsbelow $8 million, thesurcharge
will only be $25 per truckload which is half of what it is today.

In 1998 the US EPA and the Association of State Fund Administrations
selected the Colorado Petroleum Storage Tank Fund as “the best fund in the
country for getting the job done.”

Allocation of Inspection Resour ces Still
Needs | mprovement

In our 1996 audit, OIS management reported that the 1993 increased workload of
enforcing underground (UST) and aboveground (AST) storagetank lawshad an effect
on gas pump inspections, one of their major dutiesand activities. Thefrequency of the
inspection of gas pumps changed from twice each year to annualy a 50 percent
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reduction. OIS did not project any changes in pump accuracy before the change or
document any material accuracy reductions after the 50 percent reduction in resources
allocated to routine retail station/pump inspection. OIS also reported continuing to
search for:

... ways to free Oil Inspector’s time to perform other necessary inspection
functionssuch as: propane bulk plants, unattended automated fueling facilities,
commercia fueling facilities, storage tank installations and closures.

We also searched for waysto save money and/or provide opportunitiesto reallocating
resources by freeing up an inspector’ s time.

Based on experience in other states, further reducing inspection frequency could save
money without risking a decline in pump accuracy. For example, inspecting
Colorado’ sservice station dispensersby using an Arizona-likethree-year randomcycle
for lower-risk dispensers and arisk-based annual schedule for higher-risk dispensers
that failed inspection would produce the following:

* Lower-risk 89 percent of dispensers would be randomly selected for
inspection once every three years.

* Higher-risk 11 percent of dispensers would continue to be inspected
annualy.

Assigning risk and inspection frequencies for service station dispensers as illustrated
in the example could have saved about 59 percent annually in recurring general fund
expenditures (based on OIS’ s ability to reduce fixed and overhead costs 59 percent).

Our first audit recommendation in 1996 was;

The Oil Inspection Section should devel op arisk-based inspection schedulefor
al service station pumps/dispensers it regulates, decrease and increase
inspection frequencies as applicable, and change its rules and regulations
accordingly.

OIS agreed with the concept of a risk-based approach to service station meter
inspections and said that they implemented that sort of approach when they reduced
inspection frequency from every six monthsto annually in 1993. OIS agreedto design
and implement arisk-based plan for inspecting service station meters. The planwould
be tested in four oil inspectors territories for a specified period of time. At the
conclusion, Ol Swould determine what time savings were accomplished and what the
impact was on meter accuracy. On the basis of those results, OIS was to implement
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afull-scale risk-based inspection plan, expand or adjust the test, or return to current
inspection schedules.

OIS reported the results of its test as follows:

Oil Ingpection partially agreed with thisrecommendation pending atest in parts
of four oil inspector territories which included service station dispensers in
thirty-eight zip code locations across the state. The test included inspections
made during 1995, 1996 and 1997. The intent was to greatly reduce the
number of dispenser inspectionsduring the middle year to determineif it would
impact the number of dispensers that would have to be adjusted in the third
year. During 1995 our inspectors adjusted 7.2 percent of the dispensers
inspected in the test areas, and in 1997 adjusted 6.6 percent of the dispensers
inspected in the test areas. During 1996 most of these dispensers were not
inspected.

This means that dispenser failures declined 8 percent after OIS started inspecting
dispensersat two-year intervalsinstead of annually inthetest area. Thisappearsto be
a 50 percent reduction in ingpection resource costs with no negative effect. In spite
of these remarkable test results, OIS has not expanded this policy statewide.

OIS continuesto alocate thetime of its 12 inspectorsto a“one sizefitsall” inspection
policy reporting on December 31, 1998, that:

.. our god is to inspect each retail station every 12 months and each
commercial site every 18 months.

Consequently, OIS also reports that gas pump inspections are running three to six
months behind schedule. We reviewed the Fiscal Y ear 1998 resources allocated to
service station inspections for each of the 12 inspectors assigned to specific territories
statewide as shown in the following chart:
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Oil Inspection Section - Work Totals and Per centages

Stations Pumps
Inspector Miles

Number Assigned Inspected % Assigned Inspected % Incorrect % Traveled
1 973 273 28% 3434 3385 99% 440 13% 21050

2 471 316 67% 3620 3741 | 103% 195 5% 12012

3 466 354 76% 2911 2651 91% 67 3% 28183

4 368 113 31% 3194 2077 65% 92 4% 12458

5 466 493 | 106% 3932 4795 | 122% 323 7% 14444

6 263 314 | 119% 2870 3823 | 133% 67 2% 19580
7 416 200 48% 4387 3563 81% 163 5% 16289
8 327 325 99% 2416 2779 | 115% 263 10% 22652
9 306 207 68% 1999 1946 97% 137 7% 29149
10 375 390 | 104% 2001 2109 | 105% 112 5% 28627
11 283 280 99% 1623 2164 | 133% 193 9% 28419
12* 299 314 | 119% 1620 3813 | 235% 52 2% 13369
TOTAL 5013 3314 34007 36846 2104 246232
AVG 418 276 66% 2834 3071 | 108% 175 6% 20519

*

Annualized number.

Sour ce: OIS management report dated June 26, 1998.

We were unable to determine;

If resources had been allocated and expended on the basis of risk or any other
systematic basis. For example, inspector no. 1 was assigned 133 percent more
stationsthan average and had thelowest rate (28 percent) of stationsinspected
to the number assigned over 12 months.

Any relationships between stations inspected, assigned, and milesdriven. For
example, inspector no. 10 is the sixth highest in stations assigned, second
highest in stations inspected and third highest in miles driven.

To learn the basis OIS uses to allocate inspector resources and compare individual
workload and performance, we analyzed management’s “time in relation to work”
weekly monitoring reports and found:
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* There are four inspectors assigned to cover various regions in the Denver
metropolitan area. Two of these inspectors accounted for 10 percent each of
work performed by the unit, one accounted for 9 percent, and one accounted
for only 5 percent of total work performed. Likewise, for two inspectors
assigned to the area surrounding Colorado Springs, one inspector accounted
for 14 percent of total work and the other accounted for 9 percent.

» Theruraness of someinspectors' territories and the travel hours necessary to
reach certain areas account for some of the differences in the amount of work
performed, but do not explain all differences. An inspector who covers the
Grand Junction territory had 582 travel hours and accounted for 10 percent of
all work performed, while another inspector in the metro area had 373 travel
hours and accounted for 5 percent of the work.

Wea so found that theinformation in management’ s“timeinrelation towork” weekly
reports:

» Hasnot been used to reallocate inspection workload according to risk.

* Has not been used effectively to track and compare individua inspector
assignments, workload, and performance.

* Isnot used to establish multi-year resource use comparisons and trends.

Onthe basis of other states’ inspection programs, we still think that OIS could realize
a 59 percent reduction of annually recurring gas pump inspection costs (based on its
ability to reduce fixed costs by 59 percent) by:

* Inspecting higher-risk dispensers (those with failures at the previous
inspection) annually; and

* Ingpecting lower-risk dispensers every three years.

EPA reports that as petroleum storage tanks are replaced, upgraded, or removed to
meet current standards, fewer inspection FTE and dollars will be needed for tank
monitoring. Then cost reductions resulting from risk-based inspections could be
converted into actual dollar savingsif OIS:

* Reduced inspection frequency and costs by implementing a risk-based three-
year lower-risk and annual higher-risk annual gas pump inspection program.
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* Used“timeinrelationtowork” and other management information to plan for
the future elimination of excess FTE and dollars used to monitor tank
activities.

Recommendation No. 6:

The Department of Labor and Employment Executive Director and Division of Labor
management should:

a. Reduceinspectionfrequency and costsby implementing arisk-based three-year
lower-risk and annual higher-risk gas pump inspection program.

b. Use management reports and information to plan for future elimination of
excess FTE and funding used to monitor tank activities.

Department of Labor and Employment/Division of
L abor Response;

Disagree. The Department is committed to redesigning our petroleum
meter inspection strategy utilizing a risk-based approach based on type of
meter, age of meter, volume of service station rather than the auditor’s
recommendation of athree-year cycle.

Colorado’ s adjustment statistic of over 6% is not acceptable to DOLE/OIS
and gasoline consumersin the state. The OIS recommended risk based
approach will be aimed at either reducing this percentage or preventing it
from getting larger. This approach will be to address those meters that are
most likely to be out of state tolerance and to place less emphasis on those
that are less likely to be out of state tolerance.

This strategy cannot be accomplished on a three-year inspection cycle. In
order to develop and implement this strategy, we will have to gather data on
types of meters, age of meters, volumes of fuel sold by service stations, and
other necessary data.
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Better Inspection Data Are Still Needed to
| mprove Management of OIS Operations

Our 1996 audit found that the current recordkeeping method does not generate
accurate and readily accessible information on the location, date of last inspection, or
count of service stationsor dispensersinthe State. We recommended that Ol Sensure
that the accuracy and accessibility of its recordkeeping system is sufficient to identify
its regulatory responsbilities and their fulfillment. OIS agreed with this
recommendation and reported:

The Oil Inspection Section hasbeen aware of this problem for morethan two
years and, after many attempts of trying to improve the existing system,
decided to consider automation. The problem has been analyzed and a
decision item has been prepared and approved by department management
to develop a computer program that will give us immediate and historical
information on service station inspections and other regulatory activities.

The Legidature approved the decision items and OIS reported in 1999 that these
programs are currently under development. However, our current review found that
the data accessibility and accuracy problems identified in 1996 continue to inhibit
OIS's ability to identify its regulatory responsbilities and their fulfillment.
Consequently, it is ill difficult for OIS to:

* Veify the uniformity and effectiveness of its ingpection policy or inspector
workload. For example:

OIS management gets weekly work reports from each inspector. However,
they were not aware that UST installations and upgrades had not been
inspected at the reported 99+%.

After we pointed out the wide variation of reported workload and territory
assignments among inspectors, OIS management expressed doubt about the
accuracy of itsinformation and asked each inspector to verify the number of
facilities, pumps, and bulk plantsin their territories. Management said that if
they had known we would be comparing numbers thisway, al the reports of
an inspector would have been reviewed to see if time and work really done
was properly accounted for.

After we showed Ol S management dataindicating that some inspectorswere
effectively inspecting the facilitiesin their territories, while others were not,
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management reported that they have never done anything similar to evaluate
the performance of individual inspectors.

* Ensure that its dispenser accuracy, environmental hazard, industry, and
consumer protection responsibilities are being met. For example:

Ol Srecordsshowed that 3,413 of 10,191 (or 33 percent) of USTsthroughout
the State might not meet 1998 upgrade requirements, thus subjecting the
owners of deficient tanks to fines up to $5,000 per day. OIS management
estimated the number of upgraded tanks to be closer to 75 percent and
identified data problems as one of the causes for the discrepancy.

* Report accurately to the Legislature, Governor, and industry groups about

resource needs, efficiency, and fulfillment of its regulatory responsibilities.
For example:
OIS management reports that they still do not know the number of gas
stations and pumps, even though the money alocated and budgeted for new
computer program development projects (about $1.5 million for Oil Project
labor, hardware, and software) has al been spent and those portions of the
projects not yet completed are on hold.

We reaffirm that OIS management should be accountable for developing and
organizing its inspection information in away that allows it to know the location of
and the number of fuel outlets, dispensers, meters, and storage tanksit is responsible
for regulating and to use that information for budgeting, reporting, supervising, and
improving operational efficiency.

Recommendation No. 7:

The Department of Labor and Employment Executive Director and Division of Labor
management should ensure that OIS management is accountable for developing and
organizing its inspection information in away that allows it to know the location of
and the number of fuel outlets, dispensers, meters, and storage tanksit is responsible
for regulating and to use that information for budgeting, reporting, supervising, and
improving operational efficiency.
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Department of Labor and Employment/Division of
L abor Response;

Agree. We agree with the recommendation and a new database for field
inspectionswill be developed and implemented by July 1, 2000. However, we
disagree with some of the statements in the narrative preceding this
recommendation. Listed below are two examples:

1) “OIS management gets weekly work reports from each inspector.
However, they were not aware that UST installations and upgrades had not
been inspected at the reported 99+%.”

This is an unfair statement because it is taken out of context of a larger
informal conversation between the auditor and an OIS supervisor involving
inspections of the 12/22/98 deadline aswell asinspections of all upgradesand
new tank installations. During that informal conversation, the OIS supervisor
was asked how many new tank installations do we inspect and the answer was
“1 think we inspect 99% of the new installations.” We were not asked to
research our filesto validate the number so at the time we did not think it was
a pertinent question. Because of this circumstance, it is incorrect for this
report to state that we were not aware that UST installations had not been
inspected at the 99%.

2) “After we showed OIS management data indicating that some inspectors
were effectively inspecting the facilities in their territories, while others were
not, management reported that they have never done anything similar to
evaluate the performance of individual inspectors.”

If the above statement suggests that there may be better ways for usto collect
dataregarding inspections, weagree. However if the purpose of thisstatement
is to insinuate that our individual Qil Inspectors are not being properly
supervised, it isfase.

The report details the deficiency in our data regarding the percent of
underground storage tanks that potentially did not meet the December 22,
1998 upgrade requirements. Thisdiscrepancy had nothing to do with our data
collection but had everything to do with tank owners failing to notify us that
they upgraded their tanks. Thereport failed to mention that during the summer
of 1998, we conducted an extensive survey from tank owners who according
to our database had not upgraded their tanks. The results of that survey
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allowed usto update our database and hel ped us determine whereto target our
inspectionsin early 1999.
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Boiler I nspection Section
Chapter 2

Background

The manufacture and use of boilers and pressure vessels began during the Industria
Revolutioninthelate 1800s. Through the production of high-pressure steam, boilers
provide energy for generating electricity. Boilersare also used for hot water heating,
for storage and supply, or for space heating.

The demand for boilers and pressure vessels has increased since the Industrial
Revolution. However, the risk has been greatly reduced by state adoption of rules
and regulations based upon the American Society of Mechanical Engineers (ASME)
and National Board of Boiler and PressureV essel Inspectors (National Board) codes.
TheBoiler Inspection Section (BIS) has adopted an annual inspection program for all
boilersand pressure vesselsin all commercia buildings, and in apartment buildings of
Six or more units, to protect lives and property.

BIS is cash-funded by inspection certificate charges paid by owners and users of
various state-regulated boilers. The charge for the issuance of a certificate of
ingpectionin Fisca Year 1999 was $22. Statutesimpose a$40 ceiling on the amount
BIS can charge for an inspection certificate. BIS reports spending about $730,585
for operations in Fisca Year 1998 and has about 38,000 boilers identified in its
records.

Statutes require al active boilers (those currently in use) regulated by BISto have a
valid certificate of inspection showing an expiration date and maximum operating
pressure after being inspected by either:

» State inspectors employed by BIS and qualified on the basis of relevant
industry experience. There are eight state inspectors, each with a unique
geographic territory based on the number of boilersand required travel. (BIS
has been authorized atotal of 10 inspectors as of July 1, 1999.)

» Specid inspectors employed by individual insurance companies to inspect
those boilers insured by their companies. Company inspectors must be
commissioned by the National Board and authorized by BIStoinspect insured
boilersin the State of Colorado.
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BISrecords show that as of December 1998, 14,751 (48.5 percent) activeboilersthat
BIS regulates were assigned to state inspectors and 15,675 (51.5 percent) were
delegated to insurance company inspectors. In addition, all 9,000 boilers located in
Denver have approval from BISto be regulated and inspected by the City and County
of Denver.

Findings

Wereviewed BIS and compared its policies and procedures with other states' boiler
inspection programs and statutory and national industry standards. We found that
BIS should:

» UseNationa Standardsto increase safety and decrease costs and fees.

» Peform routine inspections of only active boilers, those being used or
proposed to be used.

» Continue to rely on boiler owners to correct boiler deficiencies and report
those correctionsto BIS.

* Improveinspection-scheduling efficiency and resourceall ocation by requiring
ownersto provide BIS disconnection notification and to pay adisconnection
inspection fee.

* Comeinto compliance with recommended industry standards by establishing
a certificate fee that benefits al owners.

» Ensurethat indicators used in representations to the Joint Budget Committee
are clear, consistent, and accurate.

Using National Standards Could Increase
Safety and Decrease Costs and Fees

Boiler Inspection Section (BIS) policy, as reported in their Fiscal Y ear 2000 budget
request, requiresthat all 38,000 boilersrecordedintheir Boiler I nspection Automated
System (BIAS) records be inspected annually.

Statutes and BIAS identify regulated boilers as power boilers, steam heating boilers,
hot water heating and supply boilers, and certain domestic-type water heaters. These
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boiler types are defined by a variety of criteria including the design, operating
temperature, operating pressure, size, and use. Boiler types also relate to aboiler’s
potential hazardsand relativerisk. The National Board of Boiler and Pressure Vessel
Inspectors (the National Board) standards allow certain boilers to be inspected
biennially. We have categorized boilersinthe BIAS database aslower risk if they can
be inspected at biennial frequencies, and higher risk if more frequent inspection is
caled for by the Board. The relative proportion of higher-risk to lower-risk active
boilersin Colorado at the end of Calendar Year 1998 is summarized below:

Active Boilers

72.7%
22,130

27.3%
8,296

I Lower-Risk
| Higher-Risk

Sour ce: Office of the State Auditor analysis of BIAS database
as of mid-December 1998.

BlSrecordsaso identify boilersas Active (A), Out of Service (O), and Scrapped (S).
In Calendar Y ear 1998 30,426 (80 percent) of 38,000 boilerswereactive, thussubject
to a statutorily required routine annual certificate inspection, payment of afee, and
posting of asigned Certificate of Inspection. BIS delegated certificate inspections of
al 15,675 (51.5 percent) insured active boilersto insurance company inspectors. The
remaining 14,751 (48.5 percent) annual certificateinspectionsweretheresponsibility
of stateinspectorsemployed by BIS. Per statute, all new or used boilers being placed
into service must also be inspected by state inspectors within 10 days or as soon as
possible after BIS has been notified by installers.

BIS reports in the Department of Labor and Employment (DLE) Fiscal Y ear 2000
budget request that:
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The growing state population has caused an increase in the number of
businesses, schools and public buildings. This means a greater demand for
boiler and pressurevessel inspections...they [insuranceinspectors| consistently
lag behind in their inspections every month...Boiler Inspection itself is
understaffed, and cannot keep up with the increased workload, while
attempting to minimize the past-due inspections, asrequired by statute...state
ingpectors [are] taking as long as two to three months to perform any new
[boiler installation] inspections...Presently, the state Boiler Inspection staff
cannot satisfy the customers' needs and perform all of its duties as required
by statute.

As reported in our 1996 audit and again in 1998, neither state inspectors nor
insurance inspectors fulfilled all their inspection responsibilities.

Number of Past-Due Certificate | nspections

0-6mo | 6mo-1yr | >1yr Total

BIS
Higher-Risk 99 51 46 196
Lower-Risk 220 105 93 418
Total 319 156 139 614

Insurance Companies

Higher-Risk 437 149 147 733
Lower-Risk 996 308 299 1,603
Total 1,433 457 446 2,336

Source:  Office of the State Auditor analysis of BIAS database for
Calendar Y ear 1998.

BIS strategy for fulfilling its oversight responsibilitiesis reflected in its Fiscal Year
1999-2000 budget request to raise fees 36 percent, from $22 to $30 per inspection
certificate. Resulting revenues are projected to increase 42 percent, from $684,200
inFiscal Year 1999 to $971,631in Fiscal Y ear 2000. BIS plansto usethe increased
revenues to hire two boiler inspectors, pay for operating expenses, new computers
and software upgrades, and maintain the Boiler Fund balance.

An dternative strategy, which we recommended in 1996, could enable BIS to fulfill
itsoversight responsibilities and hold down fee increasesto its customers. Our 1996
audit found that:
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* Many of the 46 states with boiler inspection programs scheduled inspections
less often for lower-risk boilers and more often for higher-risk boilers,

e 26 of the 46 (57 percent) states inspected steam heating and low-
temperature/low-pressure hot water boilers once every two years, or in some
cases longer, and 29 of 46 (63 percent) states inspected domestic-type hot
water heaters once every two years or longer.

« 36 of the 46 (78 percent) states inspected power boilers and high-
pressure/high-temperature hot water boilers twice per year, while the
remaining other states inspected on an annual basis.

At that time, BIS agreed with our recommendation.

In 1998 the Nationa Board published Recommended Boiler and Pressure Vessel
Safety Legidation and Administrative Rules and Regulations, which recommended
inspecting higher-risk boilers every year and al other boilersno more than biennialy.

If adopted, the National Board' s recommended biennia inspection frequencies for
lower-risk boilers could allow the State€'s inspectors and insurance company
inspectors to do al of their assigned annual certificate inspections on time while
requiring fewer inspectionsthan each were actually ableto perform with existing staff
and resources in Calendar Year 1998. For example, the chart below shows that
revenue could remain unchanged if the National Board’s recommendations were
adopted while maintaining the current $22 fee for annual certificate inspections, and
adopting a $44 fee for biennia certificate inspections.

Active Boilers Recommended # Annual Inspections  Revenue With
Boiler  (Current # Annual Current Inspection at Recommended Annualized
Type Certificate Insp)  Revenue Frequency Frequency Fees
Higher-Risk 8,296 $182,512 Annual 8,296
$182,51
2
Lower-Risk 22,130 $486,860 Biennial 11,065 $486,860
Total 30,426 $669,372 19,361 $669,372
Sour ce: Office of the State Auditor analysis of BIAS database as of mid-December 1998.

Current Statutes Prevent Adoption of National Standards

Adopting the National Board's biennia inspection frequency recommendation for
lower-risk boilers, with a $22 fee for annual certificate inspections and a $44 fee for
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biennial certificate inspections is currently prevented by the following statutory
requirements:

Inspectors shall carefully inspect every boiler used or proposed to be
used in this state for steaming, hot-water heating purposes, or hot-water
supply, including all attachments and connections, at least once annually and
any other time as deemed necessary by an inspector or the director. Section
9-4-103(4), C.R.S. (Emphasis added.)

There shall be paid for the issuance of acertificate of boiler or pressure vessel
inspection of each individual boiler or pressure vessdl, regardless of how it is
joined or connected, according to the provisions of this article by the owner
or user of said boiler or pressure vessel, such fees as shall be established by
the director of the division of labor by rule; except that such fees shall not
exceed the amount necessary to accumulate and maintain in the boiler
inspection fund a reserve sufficient to defray the divison’s administrative
expenses for a period of two months, and in no event shall the said fees
exceed forty dollars per inspection. Such fee set shall be a uniform fee
to be paid by the owner or user of said boiler or pressure vessel. The
division will not charge any expensesfor annual inspectionsin addition

to theforty-dollar fee. Section 9-4-109(1)(a), C.R.S. (Emphasis added.)

Colorado’ suniform requirement includes the need to inspect all 22,130 active lower-
risk boilers at double the frequency recommended by the National Board, thus
unnecessarily consuming state and insuranceinspector resources. Other effectsof the
current law are:

The delay of certificate inspections due to reported resource insufficiencies
such that 614 (4.2 percent) of inspectionsto be done by state inspectors and
2336 (14.9 percent) of insurance company inspections were past due at the
end of Calendar Year 1998.

Lack of timely annual inspection of 196 (5.4 percent) out of 3636 active
higher-risk boilers by state inspectors and 733 (15.7 percent) out of 4660
active higher-risk boilers by insurance inspectors.

Loss of $29,868 in revenue because BIS prorates fees when an inspection is
past due.

If Colorado’ s laws were changed, certificate inspections would have to be staggered
for a period of time following implementation of a biennia inspection schedule in
order to level inspectors annual workload. However, by adopting the National
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Board’' s recommended routine regularly scheduled biennial inspections for 22,130
active lower risk boilers and annual inspections for 8,296 active higher-risk boilers,
BIS could do the following:

* Reduce total required annual certificate inspections as shown below:

Inspections Inspections Required
Currently if Recommendation %
Required |s Adopted Decrease
BIS 14,751 9,301 36.9
Insurance
Companies 15,675 10,060 35.8
Totd 30,426 19,361 36.4 (Average)
Source: Office of the State Auditor analysis of BIAS database as of mid-December 1998.

BIS could also:

* Eliminate the need for the two boiler inspectors that BIS requested in the
Fisca Year 2000 budget request, and was granted in the 1999 Long Bill,
saving amost $100,000 in annual salaries and operating expenses in future
years. Inaddition, we estimate that the resulting inspector workload decrease
would allow BISto perform all certificate inspections on time using asfew as
Six or seven stateinspectors, depending on drivetime and the need for internal
inspections, instead of the current eight or the authorized ten. Thiscould save
BIS an additional $50,000 to $100,000 in annua salaries and operating
expenses.

* Eliminate the current and future need to raise most annua certificate
inspection feesto save customers $8 for each certificateinspection performed,
totaling about $243,400.

* Maintain its statutory authority to inspect any boiler at “any other time as
deemed necessary by an inspector or the director” for emergency safety
purposes.

BIS s future actual costs and anticipated boiler customer certificate inspection fees
could be lowered while boiler safety isincreased if statutes are amended to adopt the
National Board’' srecommended biennial certificate inspection frequenciesfor lower-
risk boilers and if fees are annualized to retain the maximum $40 fee for an annua
inspection and double the fee to $80 for a biennial inspection.
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Recommendation No. 8:

The Department of Labor and Employment Executive Director and Division of Labor
management should:

a. Proposeto the General Assembly amendment of Section 9-4-103(4), C.R.S,,
allowing BIS to adopt the National Board of Boiler and Pressure Vessel
Inspectors recommendations to perform biennial certificate inspections on
largeutility steam boilers, domestic-typeboilers, and hot water heating/supply
boilers which do not require internal inspections.

b. Propose to the Genera Assembly amendment of Section 9-4-109(1)(a),
C.R.S., dlowing an $80 maximum feefor biennial certificateinspectionswhile
maintaining the current $40 maximum fee for annual certificate inspections.

Department of Labor and Employment/Division of
L abor Response;

Disagree

a) The National Board of Boiler and Pressure Vessel Inspectors have not
influenced Colorado law as the state does not regulate boiler operator
licensng and maintenance standards as the national board recommends.
However, the Department will be requesting legidation in the 2000
session to change the current state statute requiring inspection on an
annua basis. Because of the boiler statute, the boiler information system
has not needed to keep information regarding type, size, and usage which
will determine a safe frequency of inspection based on a risk based
approach. October 1999, BISwill begin to collect the above datathrough
inspection and verification. Collection of the data will be completed in
October 2000. A risk based inspection system could then beimplemented.



Report of The Colorado State Auditor 57

b) Boiler ownersshould not pay twiceasmuch for abiennial inspection. The
department will request afee change.

Not All Boilers Require Certificate
| nspections

BIS had about 38,000 boilers recorded in its BIAS database at the end of Calendar
Year 1998. BIS policy requires al of these boilers to be inspected and reports their
status in the Department’s annual budget request to the Joint Budget Committee
(JBC).

All boilers are classified into one of three categories (referred to as the “ status’) and
inspected under BIS's authority by a state or insurance company inspector. The
status and proportionate share of the 37,923 boilersrecorded in the BIAS system at
the end of Calendar Y ear 1998 is shown below:

» 30,426 (80.2 percent) boilersthat are currently in use are “active’ (A).

» 1,059 (2.8 percent) boilersthat are removed from service, but remain in their
original location, are classified as “out of service” (O).

* 6,438 (17 percent) boilersthat are removed from service, and removed from
their origina location, are classified as “ scrapped (S).”

State inspectors are required by BIS policy to inspect all boilersregardless of status.
Statutes limit insurance inspectors to inspecting insured boilers. Both BIS and
insurance companies report that only active boilers are insured and that insurance
companies do not perform annual inspections of out-of-service (O) or scrapped (S)
boilers. This means that about 7,497 (33.7 percent) of the 22,248 boilers that BIS
reported policy requires state employees to inspect and reports as workload, are
inactive boilers that BIS' records classify as scrapped (S) or out of service (O), as
shown by the following charts:
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Boiler Distribution State Inspections

Scrapped
6438

(A) Insur
15875

Ot of Service
1059

Out of Service
1059

14751

(A) State
14751

Source: Office of the State Auditor analysis of BIAS database as of mid-December 1998.

BIS management reports that its inspections of these 7,497 out-of-service and
scrapped boilers:

* Do not generate any inspection fee revenues.

» Cantake about the same amount of timeto inspect as active boilers. They are
checked to ensure that they remain inactive.

* Arenot alwaysdocumented in BIS sboiler recordsor on stateinspectors' time
sheets (about 32 percent of boilers classified as out of service or scrapped had
Calendar Y ear 1998 inspection dates).

» Have no inspector checklist, documented inspection criteria, or BIS policy
guidance.

* Areperformed only when they are in locations with an active (A) boiler. To
avoid unnecessary drive time, inspectors do not make isolated trips to these
boilers. (Our sample of four inspectors’ Calendar Y ear 1998 records showed
that about 3.3 percent of their recorded inspections were of isolated boilers
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designated in the previous year as out of service (2.2 percent) or scrapped (1.1
percent)).

BIS cannot change a fee for these inspections because statutes do not require annual
inspection of out-of-service and scrapped boilers since they are not * used or proposed
to be used” and do not need a certificate of inspection. The statute says:

Inspectors shall carefully inspect every boiler used or proposed to be used
in this state for steaming, hot-water heating purposes, or hot-water supply,
including al attachments and connections, at |east once annually and any other
time as deemed necessary by an inspector or the director. Section 9-4-103(4),
C.R.S. (Emphasis added.)

Neither the National Board nor theinsurers of 75 percent of the State’ sinsured boilers
have recommendations or policies addressing the inspection of out-of-service or
scrapped boilers.

Lack of time records pertaining to out-of-service and scrapped boiler inspections
makes it impossible to ascertain the time spent or the cost of BIS's current inspection
policy, yet BIS reports in budget documents that:

* It lacks the resources needed to meet its statutory active and new boiler
certificate inspection obligations.

e “State inspectors have no extra time to coordinate past due inspections’
(2,950 active boilers, including insured boilers, were past due for inspection at
the end of Calendar Y ear 1998).

Instead of inspecting any inactive boilers, BIS could have spent its resources
performing certificateinspectionson past due active boilers, thereby reducing past due
certificate inspections, and collecting some portion of $29,868 in forgone prorated
annual certificate inspection fees.

BIS could apply more resources to activities required by statutes by inspecting only
active boilers, (those which are being used or proposed to be used).

Recommendation No. 9:

The Department of Labor and Employment Executive Director and Division of Labor
management should require that BIS:
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a. Concentrate its resources on activities required by statute by inspecting only
active boilers, (those which are being used or proposed to be used).

b. Refrain from reporting these inspections as if they are part of its required
workload.

Department of Labor and Employment/Division of
L abor Response;

Disagree.

a)

b)

An out of service boiler is one that is installed but not operating due to
water, electrical and/or gas being disconnected. This disconnected boiler
can be placed back in service with minimal effort at any time an owner
deems necessary. Because of this, it isvital that any boiler removed from
service for any length of time be inspected because of the detrimental
effects caused from shutdown (corrosion, mineral deposits, sludge, scale.)

A scrapped boiler is one that is removed from the origina location and is
never routinely inspected by BIS unless it is reinstalled elsewhere. In
calendar year 1998, 1,857 boilers were verified by state or insurance
inspectors as scrapped when they originally intended to do an inspection.

Boilerspreviously scrapped will nolonger beincluded in data submitted to
the JBC with the FY 00/01 budget request.

Most Deficiencies Are Corrected by
Owners

All active boilers in the State are required to have an annual certificate inspection. If
no deficiencies are found during this inspection, the boiler owner pays afee, and BIS
issues a certificate of inspection for the boiler. When deficiencies are found, BIS's
Boiler Inspection Requirement Codes list 266 separate deficiency codes that are
used by inspectors to cite the deficiencies found. BIS distinguishes between
deficienciesthat result in either a“red tag” or a“green sheet” and has aseparate policy
addressing each.
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Some deficiencies alow an inspector to “red tag” or shut down aboiler:

If at any time an inspector findsaboiler or pressure vessel which, according to
the Colorado boiler and pressure vessel code, is unsafe after inspection of
same, he shall condemn and forbid its future use until satisfactory repairs are
made or said boiler isreplaced. Section 9-4-105(3), C.R.S.

A “red-tag” violation as cited in BIS s Requirement Codesis:

R-T1 Red Tagged

Boiler has been “red tagged” by a state or commissioned [insurance] boiler
inspector. Boiler cannot be used until repairs are made & it has been re-
inspected. If replaced, new unit will require inspection.

Annual certificate inspectionsidentified the need to “red tag” 73 (0.3 percent) boilers
of 28,500 inspected in Calendar Year 1997 and 63 (0.2 percent) of 27,300 boilers
inspected in Calendar Year 1998. Although BIS must reinspect red-tagged boilers,
statutes prohibit charging afee for the extracoststhey expend for these reinspections.

Most deficiencies identified by routine annual certificate inspection are not “red tag”
deficiencies. They are less severe and mean that a boiler is safe enough to continue
operating. These deficiencies cause the inspector to give the owner a “Notice of
Requirements’ report, (Green Sheet) citing one or more of 265 possible violations.
Examples of such violations and citations from BIS s Requirement Codes are:

B-1 VALID CERTIFICATE
A valid certificate authorizing continued use of the boiler is not posted in a
readily visible location in the boiler room. Obtain and post avalid certificate.

S4B LEAKING, RV

Therelief valveisleaking at the disc seat. Replacethisvalvewith an NB rated
ASME stamped relief valve with set pressure not more than or a capacity not
less than ASME code mandates.

Q-5 CLEAN BOILER AREA

Thisis the 2" year you have not corrected the condition of your boiler area.
Any owner who fails to comply with boiler statutes faces the eventuality of
having the boiler shut down. Y ou have 45 days to comply.

T-9 DIAPHRAGM RUPTURED
The gas pressure regulator diaphragm for the burner is ruptured. Repair or
replace diaphragm control device.
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It is the owner’s responsibility to correct these deficiencies within 45 days, sign the
“Green Sheet” to certify that the deficiencies have been corrected, and send it to BIS,
which then issues a certificate of inspection and mailsit to the owner. Corrections
certified by ownersare usualy verified by inspectors during the next annual certificate
inspection. If the cited corrections have not been made as certified by the owner, the
inspector can “red tag” the boiler if its continued operation is unsafe, or the inspector
can give the owner another “Green Sheet” citing “failure to repair the boiler” as a
deficiency.

BIS's records show that owners have historically corrected about 90 percent of
deficient boilers by fiscal year-end and have been issued certificates of inspection.
However, Bl Sreportsin the Department of Labor and Employment (DLE) Fiscal Y ear
2000 budget request that the number of corrected deficienciesin Fiscal Y ear 1998 had
fallen to 57 percent as shown in the following chart:

Deficiencies/Defects

FY 00
FY 95 FYO96 | FY 97 | FY 98| FY 99 | Request
Actual | Actual | Actual | Actual | Estimate| w/D.l.

“Boiler inspections

billed” 27,173 | 28,108 | 29,035 | 28,328 | 28,500 33,000
“Boilers found to

have deficiencies’ 4,689 4,858 3,995 | 3,573 3,400 4,100

“0 of defective

boilers corrected” 93% 95% 92% 57% 40% 100%

Source: DLE Budget Requests for Fiscal Y ears 1998 and 2000.

BIS also reported that:

State inspectors have no extratime to coordinate past due inspections
and/or reinspect boilers that are defective.

In response to the decline in deficiency corrections, the DLE Fiscal Y ear 2000 budget
requests two additional boiler inspectors, whose jobs in part will beto achieve BIS's
objective to “reinspect deficient boilers.” This new objective was not part of any
previous year’s budget request.

We reviewed BIS records to find out:

* Why owners were no longer correcting boilers found deficient during Fiscal
Y ear 1998 at rates reported at the end of prior fiscal years.
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» If the correction rate would continue to decline from 57 percent in Fiscal Y ear
1998 to BIS' s estimate of 40 percent in Fiscal Y ear 1999.

We found that the correction rate of 57 percent reported at the end of Fiscal Year
1998 had by April 1, 1999, increased to 85 percent for the same group of boilers.

The 85 percent correction rate approaches expected rates based on prior years
experience. The higher correction rate was achieved by boiler owners without
additional BIS resources for “reinspection of deficient boilers.”

BIS could avoid the hiring of more boiler inspectors currently and in the future to
follow up on deficienciesthat have not resulted in “red tags’ and avoid having to raise
certificate ingpection fees to pay the costs of their salaries and travel by:

e Continuing to rely on boiler owners to make and self-report deficiency
corrections.

» Enforcing statutory requirements and regulations regarding safety and BIS
policy regarding boiler correction time limits.

» Developing afee to offset the cost of reinspecting “red-tagged” boilers and
proposing to the General Assembly an amendment to Section 9-4-109, C.R.S,,
allowing the creation of such afee.

Recommendation No. 10:

The Department of Labor and Employment Executive Director and Division of Labor
management should reduce the possibility of increasing future certificate inspection
fees and the cost of providing certificate inspections by:

a. Continuing to rely on boiler owners to correct boiler deficiencies and report
those corrections to BIS.

b. Enforcing its policy regarding deficiency correction time limits, including the
provision that allows inspectors to red tag deficient boilers that are not
corrected within the specified time limits.

c. Proposingtothe General Assembly an amendment to Section 9-4-109, C.R.S,,
allowing BIS to develop and charge a fee to offset the cost of reinspecting
boilers that have been red-tagged.
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Department of Labor and Employment/Division of
L abor Response;

Agree.

a) BIS agrees to continue to rely on boiler owners to correct boiler
deficiencies and report corrections to BIS. The average percentage of
boiler deficiencies not corrected range from 10-15%, which equates to
500-650 boiler deficiencies not verified as corrected past the 45-day time
limit.

b) BIS agrees to enforce statute requirements by reinspecting the 10-15%
ownersthat do not correct deficiencieswithin thetimeframeadlotted. This
will necessitate two additional sitevisits; oneto red tag, oneto removered
tag, neither of which will generate revenue until a statute change as
recommended in c¢) below is enacted.

c) BIS agrees that a fee should be charged to the owner for any reason a
boiler requires re-inspection. BIS will propose this change to the 2000
legidative session.

Boiler Disconnections

A boiler isclassified “out of service” (O) after it is properly disconnected and capped
off from power, water and gas sources, but remains at its original location.

BISrecords show that about 1,100 boilerswere removed from “ active” (A) statusand
reclassified to “out-of-service” (O) statusin Fiscal Year 1998. About 81 (7 percent)
of these were insured and 1,019 (93 percent) were the responsibility of state
inspectors.

State inspectors traveled about 163,000 milesin Fiscal Year 1998 to perform about
15,000 scheduled certificate inspections of boilers that BIS records classified as
“active” (A). Each of these certificate inspections should have generated a $22 fee.
However, BIS could not recover certificate of inspection fees, totaling about $22,400,
for 1,019 (6.8 percent) of these boilers because when state inspectors traveled to the
boiler site, they found the boiler to be disconnected from service. According to
Section 9-4-103(4), C.R.S,, these boilers are ineligible for a certificate of inspection
or a fee. BIS management reports that these unreimbursed attempted certificate
inspections happen because while State inspectors try to coordinate inspections with
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owners, they “amost adways’ learn that a boiler has been disconnected only after they
go to asite to perform the scheduled certificate inspection. This aso contributed to
the delay of timely inspection of new boilers.

The City and County of Denver has been delegated authority by BIS to inspect al
9,000 boilerswithin itsjurisdiction, based on statutes and industry standards using its
own rules and fee schedule. The city’s policy requires owners to notify them when a
boiler isto be taken out of service. Denver inspectors then inspect the boiler to make
surethat it has been properly disconnected, and charge afee smilar to their certificate
inspectionfee. If aboiler isfound to be disconnected without notification, they inspect
the boiler for proper disconnection, and charge afee equal to the certificate inspection
fee. In either case, they recelve a service fee and verify that the boiler has been
properly disconnected, or tell the owner what needs to be corrected before the boiler
is classified as “out of service’ and removed from Denver’'s certificate inspection
schedule.

Although BI'S management and industry agreethat it isimportant to properly remove
a boiler from active service or safety could be compromised, sometimes boilers are
improperly disconnected. However, BIS' s Requirement Codes checklist does not
require state inspectors to determine and document that a boiler has been properly
disconnected before it is reclassified and entered in the BIAS database as “out of
service’ (O).

BIS rules do not require owner notification or inspector documentation of a proper
disconnection beforeaboiler isclassified as* out of service” (O), and statutes (Section
9-4-109, C.R.S.) prohibit BIS from charging a disconnection inspection fee.

Safety could be improved if BIS required state inspectorsto determineif boilers have
been disconnected properly and document such on BIS's Requirement Codes
checklist prior to designating it “out of service” in its records. We aso think that
inspection-scheduling efficiency and resource allocation could be improved by
requiring ownersto provide BI S disconnection notification and to pay adisconnection
inspection fee.

Recommendation No. 11:

The Department of Labor and Employment Executive Director and Division of Labor
management should improve boiler safety, inspection efficiency, and resource
allocation by:
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a

Developing and implementing rules and regulations addressing the proper
procedures for disconnecting a boiler.

Requiring owners to provide written notification to BIS of their intention to
disconnect a boiler.

Ensuring that boiler inspectorsverify and document asafe disconnection before
the boiler is classified “out of service” (O) and no longer eligible for routine
certificate inspection.

Proposing to the General Assembly an amendment to Section 9-4-109, C.R.S,,
to provide for a disconnection inspection fee.

Department of Labor and Employment/Division of
L abor Response;

Agree. Many of the boilers taken out of service are for short periods of time.
The Department does not want to be in the position of placing ownersin the
position of having to report disconnecting a boiler and two to three months
later having to report reconnecting (installing) the same boiler. We do agree
with the need to ensure that boilers are safely disconnected.

Therefore, we will propose legidation in the 2000 session which will mandate
owner notification of adisconnection if the boiler will remain disconnected for
an established number of months. We will aso include a mandate for the
Division of Labor to promulgate rules and regulations addressing procedures
for safely disconnecting a boiler and a mandatory inspection of the
disconnected boiler. We will also propose that a disconnection inspection fee
be allowed in statute.

Some Boiler Owners Continueto
Subsidize Others

Theannual certificateinspection of activeboilersrequired by statute can be performed
either by state inspectors or by special (insurance company) inspectors commissioned
by BIS. A certificate of inspection isissued after aboiler isinspected, found to be in
compliance, and afeeis paid to BIS. This fee can change from year to year:
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FY 95-96 FY 96-97 FY 97-98 FY 98-99 FY 99-00

$18 $31 $22 $22 $30
All owners of active boilers pay the same fee as required by statute:

There shall be paid for the issuance of a certificate of boiler or pressure vessel
inspection of each individual boiler or pressure vessel, regardliess of how itis
joined or connected, according to the provisions of thisarticle by the owner or
user of said boiler or pressure vessel, such fees as shall be established by the
director of the division of labor by rule; except that such fees shall not exceed
the amount necessary to accumulate and maintain in the boiler inspection fund
areservesufficient to defray the division’ sadministrative expensesfor aperiod
of two months, and in no event shall the said fees exceed forty dollars per
inspection. Such fees set shall be auniform feeto be paid by the owner or user
of said boiler or pressurevessal. Thedivision will not charge any expensesfor
annual inspections in addition to the forty-dollar fee. Section 9-4-109 (1)(a),
C.R.S.

Requiring al owners to pay the same fee regardless of whether or not they have paid
for boiler insurance means that in Calendar Y ear 1998:

» Owners of 12,723 boilers paid for insurance, got inspected by an insurance
inspector, and yet were required to pay BIS the entire $22 fee for the
certificate of inspection.

*  Ownersof 14,580 uninsured boilers got an inspection from a state employee,
acertificate, and paid BIS the same $22 fee.

Charging the same fee regardless of services rendered has been addressed in the
National Board's 1998 Recommended Boiler and Pressure Vessel Safety Legidation
asfollows:

Specia [insurance company] inspectors shall inspect al boilers, pressure
vessels and nuclear components insured by their respective authorized
inspection organization.  All boilers, pressure vessels and nuclear
components, when so inspected, shall be exempt from the payment tothe
State for inspection fees. Specia inspectors may conduct shop or field
inspections of new boilers, pressure vessels or nuclear components in
accordance with the applicable ASME Code requirements...The Board shall
establish fees for inspection certificates, certificate inspections, shop
inspections, ingpections of secondhand or used boilers, pressure vessels or
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nuclear components and specia inspections made by the Chief Inspector or
his/her deputy... (Emphasis added.)

BIS could split the $30 annual fee into a $15 ingpection fee and a $15 certificate fee
and double these fees for biennia inspections and certificates. If BIS simply reduces
certificate feesfor insured boilers and continues to inspect all boilers annually, feesto
owners whose boilers receive an actual inspection from a state employee could
increase.  However, if the fund reserve is sufficient and BIS aso adopts
recommendation one of this report by changing the certificate inspection frequency,
changing certificate fees, and lowering expendituresto match revenue, feesto owners
whose boilers are actually inspected by state employees could remain at current levels.

Implementing separate inspection and certificate fees could saveinsured boiler owners
about $235,125 per year without increasing fees for uninsured boiler owners.

BI1S could comeinto compliance with recommended industry standards by establishing
a certificate fee that benefits al owners, separate from an inspection fee, and charge
owners/users accordingly.

Recommendation No. 12;

The Department of Labor and Employment Executive Director and Division of Labor
management should consider coming into compliance with National Board
recommendations by working with the General Assembly to determineif BIS should
split the fee it currently charges into two parts — one for the issuance of a certificate
of inspection and one for the actual inspection.

Department of Labor and Employment/Division of
L abor Response;

Disagree. We think that the recommendation istoo selective. For sometime
we have been concerned about groups of ownerssubsidizing other owners. We
will investigate a multiple rate structure that is expanded from insured/non-
insured, as proposed, to onethat includes size differences, differences between
high & low pressure and the complexity of theinspection (internal vs. external)
to more fully ensure equity. Any multiple rate structure must include afee to
insurance companies for past due inspections performed by a State I nspector.
Wewill propose that the L egislature change the statute to enable the Division
of Labor to establish multiple rates by rule.
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We do not think it prudent to implement a multiple inspection rate structure
until the impact on revenue from the implementation of biennial inspections
(recommendation #8) and the re-inspection fee (recommendation #10) is
avallable. The statutory limitationsof C.R.S. 9-4-109(1)(a) require that the
fund balance be maintained at or below a specific level. The impact of
implementing a lesser number of annual inspections while adding two
additional types of inspections. It isimperative that the revenue into the fund
be stabilized before implementing a multiple rate structure.

Representations Madeto the JBC Still
Need | mprovement

The DLE annua budget request includes performance effectiveness, efficiency, and
workload measures reported by BIS to support its current and anticipated resource
needs. According to Joint Budget Committee (JBC) staff, it is the intent of the JBC
to use performance indicators to assist in making future funding decisions. Our last
audit found that BI Sreported compl eting 4,396 (16 percent) moreinspectionsin Fiscal
Y ear 1995 than its own records showed.

We reviewed various performance indicators BIS reported in the Fiscal Y ear 2000
budget request and found that confusing discrepancies and inaccuracies continue.

The first example is that statutes require al newly installed active boilers to be
inspected by state personnel who then issue each one a new seria number. BIS
reported 1,957 newly installed boilersin Fiscal Year 1998. About half of these newly
installed boilerswill not add to the ongoing workload of state inspectors because they
areinsured and will be added to annual workload for insuranceinspectors. Then, BIS
apparently included this newly installed boiler workload in the reported growing total
number of boilers requiring an inspection by either state or insurance personnel. The
BIAS system does not archive boiler status information over multiple years. So, to
determine the effects of state growth on annual boiler inspection workload, we
compared verified boiler recordsfrom thelast audit with verified numbersfrom apoint
during this audit as shown by the chart:
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Total Number of Boilers Requiring Inspection per BIS Policy
Annualized
Total Increase Increase
May-96 Dec-98 No. % No.

Total 32,398 37,923| 5,525 17% 2,210
Active 29,735 30,426 691 2% 276
Out of Service 2,663 7497 4834 182% 1,934
& Scraped
Sour ce: Office of the State Auditor analysis of BIAS database.

The comparison shows that total boiler records in the BIAS system increased about
2,000 annualy. However, about 4,834 out of 5,525 (87.5 percent) of these were
boilers that had been taken out of service (disconnected) or scrapped (disconnected
and removed). The only boilers that require a regular certificate inspection, active
boilers, grew by just 2 percent, or 276 per year. Dividing this increased annual
workload evenly between state and insurance companies means that the workload of
each of the State's eight inspectors has increased by about 17 boilers per year, or
about 1.4 per month. To deal with thisand other growth-related issues, BIS asked for
and received funding for two additional boiler inspectors, a 25 percent increase, thus
allowing BIS to grow from 8 to 10 boiler inspection territories.

Themisleading boiler workload reporting resultsbecause BIAS does not all ow out-of -
service and scrapped boilers and their serial numbers to be edited/removed from the
database. Consequently, BIS is actualy reporting growth in the number of seria
numbersrecorded in BIAS. BISdoesnot report the net increasein active boilerswhen
newly installed boilerswith new serial numbersreplace boilersthat have been taken out
of service (O) or scrapped (S). Thisdistorts the performance indicators reported and
used by the JBC to assist in future funding decisions.

The second example of unclear reporting in the Fiscal Year 2000 budget request is
BIS's use of the terms “deficient boilers’ and “defective’” for two different
performanceindicators, which actually addressed the same problem and obscured the
fact that most boiler deficiencies are corrected by owners.

The third example of a confusing performance indicator reported by BISis:
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FY 96-97 FY 97-98 FY 98-99 FY 99-00

Actual Actual Estimate Request
Average number of
boilersinspected per
state staff per year
Target 2,275 2,425 2,650 2,500
Actual 2,384 2,332

Sour ce: Information asit appearsin DLE's FY 99-00 Budget Request (emphasi s added).

The reported ratio of state inspectors to inspections of active, out-of-service and
scrapped boilersisinaccurate. For example, multiplying the Fiscal Y ear 1998 average
of 2,332 ingpections by eight state inspectorsyields atotal of 18,656 inspections. BIS
records show 16,871 uninsured active and inactive boilers with Fiscal Year 1998
inspection dates. Each year an estimated 2000 new and replacement boilers are
inspected by state and insurance inspectors, but BIAS records do not credit state
inspectors for initial inspections of insured boilers. We used the current proportions
of active boilers to add 51.5 percent or 1030 initial insured boiler inspections to the
number of uninsured boilerswith Fiscal Y ear 1998 inspection dates, thusincreasing the
total to 17,901. Therefore, BIS is reporting 755 more state inspections than their
records can verity. This difference is equal to about three years of actual growth in
active boilers at 276 per year.

Since reported performance indicators are used to assist management and legislative
resource alocation decison making, indicators should be clear, consistent, and
accurate.

Recommendation No. 13:

The Department of Labor and Employment Executive Director and Division of Labor
management should ensure that BIS performance indicators reported in budget
requests are clear, consistent, and accurate including:

a. Reporting routineannual inspectionrequirementsonly intermsof activeboilers
requiring annual or biennial certificate inspections by state and insurance
inspectors.



72 Division of Labor Oil Inspection & Public Safety Performance Audit - September 1999

b. Reporting net annua growth in active boilers requiring certificate inspections
separately from new installations and new serial numbers.

c. Usng terms such as “deficiency” consistently and reporting the
number/proportion of deficiencies corrected by owners and the number of
deficient boilers resulting in “red tags’ and requiring reinspection.

Department of Labor and Employment/Division of
L abor Response;

Disagree.

a)

b)

It is BIS's policy to inspect Out of Service boilers as described in our
response to Audit recommendation #9. Therefore BIS will continue to
report active and out of service boilers as workload. The FY 00/01 budget
request will be submitted to reflect boiler counts that exclude scrapped
boilers.

BIS presently does not have a mechanism to provide a separate report
based on growth asthe computer systemtracksall boilersby serial number.
BIS will explore the ability to track growth separately from replacements
withtheinstallation of itsnew system scheduled for compl etion by June 30,
2001.

BIS will agree to change the word defective to deficient for consistency
purposes. The current computer system is not programmed to separate
deficiencies between red and green tags. This will be rectified with the
installation of the new system, estimated completion date June 30, 2001.
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Explosives Section
Chapter 3

Background

The Public Safety Explosives Section (the Section) is authorized by the “ Explosives
Act.” The purpose of the act isto:

...providefor safety inspectionsto assure suitable control of the procurement
of and access to explosives, and at the same time to avoid undue limitations
upon the manufacture, sale, transport, or legitimate use of explosives....
Section 9-7-102, C.R.S.

To avoid regulatory duplication, fireworks, explosivesused in mining, and explosives
transported on public roads are excluded from the Section’s oversight.

The Section issues permits to applicants, and performs inspections to ensure
compliancewith the provisionsof the Act. To obtain an explosivespermit, applicants
must complete an application and have it notarized, take the application to a local
Sheriff’s Department for a background check, pay a $25 application fee, and pass a
general knowledge examination.

Findings
We reviewed the Explosives Section’s policies, procedures, and activities in
comparisonto statutory requirements, other states, and industry standards. Wefound

that the Explosives Section should:

* Propose statutory changes that authorize a three-year explosives permit to
replace the current one-year explosives permit.

* Improve controls and security over explosives storage.
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Annual Renewals of Explosives Permits
May Not Be Necessary

The Public Safety Explosives Section issues permits valid for one calendar year for
afeeof $25to explosivesusers, purchasers, vendors, manufacturers, and transporters.
Initial permits are granted after applicants are investigated and tested by the Section.
Permits not previously revoked or suspended can be renewed annually upon payment
of the $25 fee. The Section tests permit renewal applicantsevery threeyearsto verify
their quaifications to handle explosives. The Section has one Safety Specialist who
issues about 900 permits (800 renewal, 100 new) annualy.

Section records show that in Calendar Y ear 1998, permits were issued to applicants
in the following 21 business typedactivities:

Distributor Water Wil
Demolition Selsmic Law
Government Telephone Mining
Manufacturing Ranching Logging
Agribusiness Avaanche Power
Excavation Highways Other
Hazardous Research Construction*

*Construction permits constituted about 36 percent of permits issued in Calendar
Y ear 1998.

DLE/DOL reportsinits Fiscal Y ear 2000 budget request that:

An administrative assistant is needed in the Public Safety and Inspections
office to handle the office duties currently being performed by the Explosives
Public Safety Specidist. Dueto the serious, increasing number of explosives
violations in the state, the Public Safety Specialist must conduct field
inspectionsand closely monitor explosivespermit usersto ensure public safety
and compliance with state statutes. With the additional workload in Boiler
Inspection and the School nspection program, the Administrative Assistant
will assist that staff with required duties and responsibilities as well.

The annua renewa of about 800 explosives permits needlessly consumes the
administrative resources of the Section and the time resources of its permit customers
because:
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* Permit holders quadlifications are tested every three years, so the annual
permit requirement isof limited valuein the verification of user qualifications.

e Statutes provide a process for DOL to revoke or suspend any permit, at any
time for cause.

The Section could eliminate the administrative cost and customer inconvenience of
issuing about 1,600 (59 percent) of all renewed permits every three years by issuing
athree-year permit. Current revenue could be maintained with no fee increase by
charging a $75 fee for three years instead of the current $25 one-year fee. In order
to level administrative workload, issuance of permit renewals could be staggered for
aperiod of time following implementation.

However, statutes do not authorize a three-year permit or fee:

| ssuance of per mit - renewal. Permitsissued under thisarticleshall bevalid
for the calendar year after the date of issue unless sooner revoked or
suspended. Permits may be renewed on each anniversary date upon the
payment of the required fee of twenty-five dollars. Section 9-7-108, C.R.S.

The Public Safety Explosives Section could lower its administrative costs, increase
customer convenience, and realocate resources to higher-priority activities by
recommending statute changesto Section 9-7-108, C.R.S., asnecessary. Thiswould
reduce or eliminate the current or future need for an additional one-haf of an
administrative FTE (costing about $14,500 annually) requested in the Fiscal Y ear
2000 budget request while maintaining the current annualized $25 permit fee.

Recommendation No. 14:
The Department of Labor and Employment Executive Director and Division of Labor
management should propose statute changes to the General Assembly to decrease
Public Safety Explosives Section administrative costs and increase customer
convenience by:

a. Authorizing athree-year explosives permit.

b. Converting the current $25 per year fee to a $75 three-year fee.
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c. Staggering inspections and issuance of permits to maintain a level annual
workload.

Department of Labor and Employment/Division of
L abor Response;

Partially agree. Public safety disagrees that the recommendations could
eliminate the administrative cost of issuing 1600 renewal permits every three
years by issuing athree year permit. Our internal audit indicatesthat in 1999,
only 652 (75%) of issued permits were renewal permits. Therefore, a three-
year permit renewal interval would eliminate the processing of approximately
1300 renewal applications; not the 1600 reported by the auditor. The number
of applications processed y early would only be reduced by approximately 50
percent under three-year renewal system.

a) The department will propose this change to the 2000 legidative session.

b) The department will propose this change to the 2000 legidative session.

c) Public Safety agrees and will begin to stagger the issuance of permit
renewals upon legidative approval of athree-year explosive permit.

Control and Security of Explosives
Storage Could Be Improved

The Bureau of Alcohol Tobacco and Firearms (ATF) has notified the Explosives
Section that in 1997, 1,912 blasting detonators were stolen within this state. Thisis
the largest amount reported stolen from any of the 50 states. The next highest state
was Oklahoma, which had 438. Subsequent field inspections by the Section’ s Public
Safety Specialist found that 50 percent of the explosives storage facilities inspected
lacked statutorily mandated explosives inventories or had inaccurate inventories.

Explosives are stored or inventoried in permanent and portable magazines and day
boxes. Permanent magazines are constructed on a foundation. Portable magazines
are usually stationary, but can be moved using heavy equipment. There are about
2,000 permanent and portable magazines at about 300 sites in Colorado. Section
rules and regulations and industry standards specify storage magazine requirements,
including siting, construction, and proximity to other magazines, based on the amount
and types of explosives stored.
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The Section reportsthat poor security and controls over stored explosivesisthemain
cause of thefts and unaccounted inventory.

Part of the problem may be that the DOL Explosives Section does not regulate
magazines used to secure and control explosives by permit. Statutes regulate
individuals, not the storage magazines:

Explosives permits. (1) It isaviolation of this article to manufacture, sell,
store, transport, or use explosives without first obtaining from the division a
permit. (2) Permitsissued under thisarticle shall not betransferable, and shall
be readily available for inspection by representatives of the division and law
enforcement officials. Section 9-7-106, C.R.S.

The holders of explosives permits turn over at arate of about 10 percent ayear and
may not be the owners or custodians of storage magazines, thus diminishing control,
accountability, and security of stored explosives.

The State of Washington addresses security and control problemsthat can result from
stored explosives by regulating the operation of magazines by statute as follows:

All explosives or blasting agents as defined in this chapter shall be kept or
stored in magazines licensed by the department and which comply with the
construction, location, and security requirements established by this chapter.

Any person engaged in keeping or storing explosives or blasting agents shall
make application to the department for an operating license for each storage
magazine before engaging in the activity of keeping or storing explosives or
blasting agents.

Thesection could analyzethe potential costsand benefitsof regulating permanent and
portable magazinesthrough the State’ s existing explosive permitting processasaway
to increase security and controls over stored explosives.

Recommendation No. 15;

The Department of Labor and Employment Executive Director and Division of Labor
management should:
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a. Consider the potentia costs and benefits of securing and controlling stored
explosives through the regulating and permitting of permanent and portable
magazines.

b. Propose statutory amendments to the General Assembly as necessary.

Department of Labor and Employment/Division of
L abor Response;

Agree.

a) Public Safety hasalready written proposed regul ationsthat would include
theissuance of aseparate permit for explosives storage sites. The number
of reported storage sites within the state at thistime is 277 with 142 sites
located outside a 150-mile radius of Denver and 135 within 150 miles of
Denver. The expense of implementing this recommendation could be
covered by the additional fees charged for the storage permit.

b) The current statutes provide for the issuance of permits for the
manufacture, sale, storage, transportation, and use of explosives.
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Follow-Up on 1996 Audit
Recommendations

Chapter 4

Background

In 1996 the Office of the State Auditor conducted a performance audit of the Oil and
Boiler Inspection Sections, Division of Labor (DOL), Department of Labor and
Employment (DLE). We asked the Director of the Division of Labor to provide the
Office of the State Auditor with a formal response regarding each of the audit’'s 17
recommendations, including:

* Theimplementation status of the recommendation.

*  Any documentation that demonstratesthat the recommendation hasbeen fully
or partially implemented.

* The planned implementation date of any recommendation not yet
implemented, or reason why a recommendation has not or will not be
implemented.

A summary of progressinimplementing 1996 audit recommendations as of December
22,1998, is shown in the following chart:
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1996 DLE/DOL
Oil and Boiler Inspection Sections Totd
Performance Audit
|mplemented 1
Partialy Implemented 3
Not Implemented 10
Disagreed 3
No Longer Applicable 0
Total 17

On the basis of our current review:

* We have renewed some recommendations agreed to by DLE/DOL that have
not been implemented.

*  Wehavealsore-recommended somerecommendationsDLE/DOL previousy
disagreed with.

Each recommendation from the 1996 audit is prefaced with an explanation of the
issue, followed by the Divison's 1996 response, and its most recent 1999 formal
response to our implementation status request. Finally, we have included our
assessment of the recommendation implementation status.

All Fuel Dispensers Arelnspected at the
Same Freguency Regardless of Risks

The Oil Inspection Section (O1S) spent about $335,000 of General Fundsin Calendar
Y ear 1995 inspecting 36,902 wholesale and retail fuel pump/dispensers. In1995 OIS
reported that 32,797, or 89 percent of retail service station dispensersinspected were
within state standards and 4,105, or 11 percent failed and required calibration. When
Colorado reduced inspection frequency 50 percent in 1993 by changing from a six-
month to an annual inspection frequency, no material degradation in dispenser
accuracy was projected before the change or documented afterwards.
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On the basis of other states' inspection programs, we thought inspecting higher-risk
dispensers (those with previous faillures) annually and lower-risk dispensers every
three years could reduce inspections and costs by 59 percent without risking adecline
in pump accuracy.

Recommendation No. 1:

The Qil Inspection Section should develop a risk-based inspection schedule for al
service station pumps/dispensers it regulates, decrease and increase inspection
frequencies as applicable, and change its rules and regulations accordingly.

1996 Oil Inspection Section ResponseSI mplementation Date
10/1/96:

Partially agree. The department agrees with the concept of a risk-based
approach to service station meter inspections and implemented that sort of
approach in 1993 when it began reducing the frequency of service station
inspections. The department does not agree with the financial findings described
in the report, but is willing to test the concept. The Oil Inspection Section will
design and implement arisk-based plan for inspecting service station meters. The
planwill betested in four oil inspectors' territoriesfor a specified period of time.
At the conclusion, we will determine what time savings was accomplished and
what the impact was on meter accuracy. On the basis of those results, we will
either implement afull-scale risk-based inspection plan; expand or adjust thetest;
or return to current inspection schedules.

The department strongly disputes the concept that a savings in meter inspection
time trandates into a savings in General Fund expenditures. Any savings in
services, station meter inspection time actually trandates into a reallocation of
General Fund expenditures for other functions that are performed by oil
inspectors.

As the report states, the Oil Inspection Section continues to search for ways to
free Oil Inspectors’ time to perform other necessary inspection functions such as
propane bulk plants, unattended automated fueling facilities, commercia fueling
facilities, storage tank installations, and closures. These duties have been
historically performed and charged, at least in part, to the Highway Users Tax
Fund and the General Fund. Whileall these activities may not have been reported
in budget narratives for certain years, this does not mean that they were not



82

Division of Labor Oil Inspection & Public Safety Performance Audit - September 1999

performed. In recent years instructions for listing activities in budget narratives
have changed periodically.

All of the functions of the Oil Inspection Section described in Title 8, Article 20
(which waswritten more than 30 years ago, long before the underground storage
tank laws) are to be funded from the Highway Users Tax Fund (8-20-105). The
funding source was changed to the General Fund in 1995. These dutiesin part
include enforcement of storage tank regulations concerning petroleum product
quality; petroleum product measurement, calibration, and labeling; hazardous or
dangerous conditions; and liquefied petroleum gas systems, equipment, product
quality, measurement, and calibration. These have historically been funded out
of the General Fund and should continue to be so.

1999 Division of Labor’s Update on Implementation Status:

Oil Inspection partially agreed with this recommendation pending a test in parts of
four oil inspector territories which included service station dispensers in thirty-eight
zip code locations across the state. The test included inspections made during 1995,
1996, and 1997. Theintent wasto greatly reducethe number of dispenser inspections
during the middle year to determineif it would impact the number of dispensers that
would haveto be adjusted in the third year. During 1995 our inspectors adjusted 7.2
percent of the dispensersinspected in thetest areas, and in 1997 adjusted 6.6 percent
of the dispensers inspected in the test areas. During 1996 most of these dispensers
were not inspected.

Weare not exactly sure what these reduced adjustmentstell us, but we think that they
are due in part to Recommendation No. 2 listed below. We aso recognize thereis
a large number of new dispensers throughout the state. For the immediate future
reduced service station dispenser inspections are a necessity due to other crucia
responsibilities, such as ingpections for compliance with the 1998 UST deadline. In
thelonger term, other activities, such aspropanebulk plant inspections, above-ground
storage tank inspections, commercial UST inspections, tank installation and closure
inspectionswill inhibit our ability to inspect service station meters on an annual basis.
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1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 1:

Not implemented - Our evauation of OIS’ test results indicates a 50 percent
reduction in inspection resource costs with no negative effect in the test areas. In
spite of these remarkabletest results, OIS has not expanded this policy statewide and
continues to allocate the time of its 12 inspectors to a “one size fits all” inspection
policy reporting on December 31, 1998, that, “... our goal is to inspect each retail
station every 12 months and each commercial site every 18 months.” See current
audit Recommendation No. 6.

Enforcing National Accuracy Standard
Produces Cost Savings

The State was enforcing astandard that was twice asrestrictive (+ or - 3 cubicinches
per 5 gallons) as the National Institute of Standards and Technologies (NIST)
recommends.

About 3,200, or 78 percent of the 4,105 dispensersthat failed the + or - 3-cubic-inch
standard would have passed the + or - 6-cubic-inch standard recommended by
N.I.S.T. and enforced by al 36 of the states surveyed by OIS. This would have
lowered the 1995 dispenser failure rate to about 2.5 percent or 905 dispenser
calibrationsin 1995.

On the basis of our observation of state inspectors and interviews with private pump
calibratorsin Colorado and surrounding states, we estimated that apump calibration
costs about $9. Consequently, wethought about $28,800 in recurring annual general
funds could have been saved by enforcing the + or - 6-cubic-inch NIST accuracy
standard.

Recommendation No. 2:

The Qil Inspection Section should enforce the NIST recommended tolerance for
petroleum dispensers of + or - 6 cubic inchesin 5 gallons.
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1996 Oil Inspection Section ResponseSImplementation Date
9/1/96:

Partially agree. While the department agrees with the recommendation, it does
not necessarily agree with the statistical or financial conclusions the auditors
present. The auditors conclusions are mathematical hypotheses based on
analyses of selected inspections. Wewill conduct atest and find out for ourselves
what the results are.

Starting September 1,1996, Oil Inspection will apply the National Institute of
Standards and Technologies (NIST) standard of + or - 6 cubic inches per 5
galonsin four Qil inspectors territories. After 6 months of this test, we will
determinewhat impact there was on time and meter accuracy. Afterwardswewill
decide whether to expand or continue the test, implement the NIST standard
statewide, or return to our existing procedure of adjusting metersthat are 4 cubic
inches or higher per 5 gallons.

1999 Division of Labor’s Update on Implementation Status:

Oil Inspection partialy agreed with this recommendation pending atest of inspecting
certain retail dispensers using the NIST recommended tolerance of + or - 6 cubic
inchesin 5 gallons compared to our internal procedure. Thetest was conducted from
9/1/96 - 3/1/97 and we found that the percentage of dispenser adjustments was
reduced from 11 percent to 5.3 percent in the tested areas. Asaresult of thistest, we
have implemented the recommended NIST tolerance for al our retail dispenser
inspections.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 2:

I mplemented.

Cost of Regulating Industry Can Be
Supplemented

The OIS's pump accuracy regulatory and service activities have been paid for with
genera funds with no supplemental or offsetting fees. Before July 1, 1995, these
activities were paid for with Highway User Trust Funds (HUTF).
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The State Department of Agriculture (DOA), Measurement Standards Section
regulates and inspects accuracy of commercia scales, an activity similar to OIS's
regulation of pump-meter accuracy. DOA charged afee paid by the owners of each
scaleto supplement about 50 percent of the general funds needed to run the program.
Regulatory fees are charged by other statesin our region to support pump inspection
regulatory activities.

We thought that OIS could replace a portion of the general funds used to pay for its
industry regulating activity. (Thiscould increase funds available for other purposes
under the TABOR limit.) For example, charging a $6.25 per dispenser fee as Texas
does could replace about $181,000 of general funds annually.

Recommendation No. 3:

The Qil Inspection Section should determine the costs of providing regulatory
inspection services, review pump regulatory fees paid in other states and regulatory
fees paid by other Colorado industries; consult with the petroleum industry; and
recommend fees and statutory changes to the Legidature as necessary.

1996 Oil Inspection Section ResponseSImplementation Date
10/1/96:

Partially agree. The Qil Inspection Section will develop an appropriate
regulatory pump fee and will consult with the petroleum industry regarding the
recommended fee. The department will then recommend that any proposed
legidation be sponsored by the legidlative audit committee.

1999 Division of Labor’s Update on Implementation Status:

Oil Inspection partially agreed with thisrecommendation. We estimated cost for use
in developing a regulatory pump fee and consulted with representatives of the oil
industry. After those discussions, the industry representatives indicated that they
would not support proposed legidation that would include pump or inspection fees.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 3:

Partially implemented - An evaluation of OIS documentation showed they
pursued the fee part of this recommendation by consulting with the oil industry and
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concluded that due to the lack of industry support, it would not pursue legidlation.
We still believe this recommendation should be implemented.

Calibration Services Are Provided to
Pump Ownersfor Free

In 1995 stateinspectors calibrated/adjusted 4,105 retail service station dispensersthat
falled to meet state accuracy tolerances during routine scheduled service station
inspections. The calibrations are a service paid for with general funds and provided
free of charge to pump owners as often as necessary, at a cost of about $37,000 in
1995. For example, Amoco paid a private contractor to test the pump accuracy at
about 80 stationsin Colorado and then called the State for afree calibration. Statutes
do not require performance of calibration services by state inspectors and a so do not
preclude the offering of calibration services by private entities to pump ownersfor a
fee.

A 1996 OIS survey of 36 states showed that in 35 states, including all those in our
region, private contractors calibrated inaccurate petroleum dispensers for afee paid
by owners. Colorado wastheonly statethat performed calibration servicesstatewide.

Infact, two private providersof calibration servicesto Wyoming and Nebraska pump
owners were Colorado companies.

Recommendation No. 4:

The Qil Inspection Section should evaluate the costs of providing calibration services
if offering such servicesisnot prohibited, establish afee, and recommend changesto
the Legidature, as necessary.

1996 Oil Inspection Section Response:

Disagree. Oil ingpectors are already on site performing inspection services of
service station metersand the additional timethat it takesto adjust metersthat are
outside of state calibration standards does not justify charging an additional fee.
Additionaly this fee would unfairly target a small group of pump owners.
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1999 Division of Labor’s Update on Implementation Status:

Oil Ingpection disagreed with this recommendation and explored it no further.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 4:

The agency disagreed and thus did not implement the recommendation. We still
believe that the recommendation should be implemented.

Changing an Inspection Approach Could
Produce Savings

OISisrequired by statuteto protect the environment and the public health by making,
promulgating, and enforcing regulations for the design, construction, and operation
of petroleum storage tanks. Each of these tanks is required to have proceduresfor,
and documentation indicating, recent compliance with leak detection requirements,
such asmonthly inventory reconciliations, tank tightnesstests, linetightnesstests, and
automatic line leak detector tests. OIS has made review of leak detection
documentation part of itsregular annual inspection process and recordstheresultson
the certificate of inspection.

However, our examination of inspection certificates over the previous three years,
including those stations that were inspected more than once per year, revealed that
at least one of every four service stations failed to provide the inspector the leak
detection documentation. One state inspector estimated that over 50 percent of the
service stations in his territory could not produce the documentation during the
inspection. In fact, OIS regulations allow the records to be kept at another "readily
available dternative site."

Recommendation No. 5:

The Oil Inspection Section should requireleak detection recordsto be submitted with
annual tank registration and to be inspected centrally.
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1996 Oil Inspection Section Response:

Disagree. The most effective way to inspect leak detection records and
equipment ison site by atrained person. The oil inspectors have been thoroughly
trained in theinspection of leak detection recordsand devices. Additionally, they
know when and how to conduct a leak investigation if records, etc., indicate a
suspected release. A leak investigation cannot be conducted from the office. It
is convenient for inspectors to analyze leak detection records because they are
already on site inspecting meters etc.

Since enforcement of leak detection records was implemented in 1993, Oil
Inspection has experimented with various methods of inspecting records and
equipment including having records submitted to the office. We concluded that
the most effective and cost-effective method istoinspect on site, asisour current
practice.

Regulations allow for records to be kept on site or at a readily available
dternative site. As aconvenience to petroleum distributors, upon their request,
we do inspect records at their administrative offices. These records are usually
for multiple sites that are owned by these small companies and these same sites
are normally located near the companies’ offices.

The report indicated that during a given year within the last three years,
25 percent (623) of the total number of stations inspected (2,490) did not have
leak detection records on site and had to mail them to the office for review. That
number declined to 592 in Fiscal Year 1996 and should continue to decline as
owners become more knowledgeable of the regulations. Additionaly, Oil
I nspection has developed a fine and penalty schedule which will be implemented
by October 1, 1996, and should provide further motivation to tank ownersto have
leak detection records available.

1999 Division of Labor’s Update on Implementation Status:

Oil Inspection disagreed with this recommendation for the reasons mentioned in the
report.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 5:

The agency disagreed and thus did not implement the recommendation. We still
believe that the recommendation should be implemented.
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Better Inspection Data Could Improve
M anagement of OIS Operations

Our review of 710 Certificates of Inspection from 13 cities and field observations
showed that OIS's records were unable to generate accurate and readily accessible
information on thelocation, date of last inspection, violationshistory, count of service
stations, dispensers or fuel storage tanks in the State.

Consequently, it was difficult for OIS to:

Verify the uniformity and effectiveness of its ingpection policy or inspector
workload. For example, about 3,000 inspections were performed in 1995.
Therewere 2,490 retail service stationswhere somewereinspected up tofive
times and others were not inspected at all.

Determine if the decision to cut inspection frequency (in 1993) in half has
made an impact on the accuracy of the dispensers or the allocation of
resources. For example, if an inspection frequency change for al dispensers
is not uniformly implemented, it isimpossible to determine the overall effect
of the inspection frequency change.

Ensure that its dispenser accuracy, environmental hazard, industry, and
consumer protection responsibilities are being met. For example, OIS has
adopted an annua inspection schedule for non-retail service stations to
determine compliance with laws and regulations such as UST/AST
requirements. OIS management indicated that they do not know the number
or the location, of all non-retail service stations. 1n 1995 there were about
400 non-retail service station inspectionsfor approximately 6,500 active non-
retail petroleum storage tanks.

Report accurately to the Legislature, Governor, and industry groups. For
example, the Ol Sdid not know how many service stationsor dispensersthere
are in the state of Colorado. The amounts reported are the number of
inspections and calibrations performed, not the number that are supposed to
be performed (i.e., number of service stations). Also, we found that the OIS
reported different numbersof retail servicestationsto the Col orado Petroleum
Marketers Association, an industry publication, and the Office of the State
Auditor.
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* Determine when an inspection is due. For example, some stations were not
inspected for over two years, despite the annual inspection policy.

* Determine the most recent ingpection. For example, when a consumer
complains about the accuracy of a dispenser at a service station, it was
difficult to determine if the service station was recently inspected without
driving to the station location. Therefore, al consumer complaints are
investigated regardless if there was a recent inspection.

Recommendation No. 6:

The Oil Inspection Section should ensure that the accuracy and accessibility of its
recordkeeping system is sufficient to identify its regulatory responsibilities and their
fulfillment.

1996 Oil Inspection Section ResponseSImplementation Date
8/5/96:

Agree. TheOil Inspection Section has been aware of this problem for more than
two years and, after many attempts of trying to improve the existing system,
decided to consider automation. The problem has been analyzed and a decision
item has been prepared and approved by department management to develop a
computer program that will give us immediate and historical information on
servicestationinspectionsand other regulatory activities. Thedecisionitemalong
with other department decision items will be presented to the Information
Management Commission (IMC) on Monday, August 5, 1996, and will be
submitted to the Office of State Planning and Budget (OSPB) on approximately
August 9, 1996. If funds are approved, then afeasibility study and pilot project
will be completed during thisfiscal year. Copiesof thisdecisionitemfor FY97/98
and of the department’s guidelines for the preparation of feasibility studies are
available for review.

The department takes issue with comments made in the report regarding
uniformity and effectiveness of its inspection policy. It was cited that some
facilities were inspected up to 5 timesin one year. Out of the 3,000 inspections
made, these are isolated occurrences and there were very serious reasons for
doing so. Rather than criticizing, the inspectors should be praised for their
dedication in performing these necessary additional inspections.
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1999 Division of Labor’s Update on Implementation Status:

Qil Inspection agreed with this recommendation and requested funding from the
Legidature for new computer program development projects. The Legislature
approved our decision items and these programs are currently under development.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 6:

Not implemented - OIS management reports that they still do not know the
number of gas stations and pumps and the status of storage tanks even though the
money allocated and budgeted for new computer program development projects
(about $1.5 million for Oil Project labor, hardware, and software) has all been spent
and those portions of the projects not yet completed are on hold. See current audit
Recommendation No. 7.

All OIS Regulatory and I nspection
Responsibilities Could Benefit From
Review

Service stations accounted for 95 percent of the inspection activity reported by OIS
and were the primary focus of our audit recommendations. However, OIS aso
inspectsand calibrateswhol esale propaneand liquid fuel meters, alongwith agrowing
storage tank inspection workload, technical review, and testing resulting fromitsnew
tank leakage mitigation and cleanup responsibilities. For example, OIS reported in
1995 inspecting 1,127 wholesale flammabl e liquid meters of which 518 (46 percent)
were outside state calibration limits. Also, of 994 wholesale propane meters
inspected, 797 (80 percent) were outside state calibration limits.

Although our previousrecommendationsfocused onretail servicestations, they could
be applied to OIS's other regulatory inspection activities including:

* Risk-based approaches to inspection requirements.
»  Supplementing regulatory costs with fees.

» Charging fees for nonregulatory services.
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* Accurately identifying, quantifying, and then reporting the number and
location of facilities/unitsit is responsible for regulating.

Recommendation No. 7:

The Qil Inspection Section should apply Recommendations 1, 3, 4, and 6 of thisaudit
to its other regulatory responsibilities and inspections as appropriate in terms of
safety, cost, and service.

1996 Oil Inspection Section ResponseSImplementation Date
1/1/96:

Partially agree. Last January the Oil Inspection Section started alengthy process
of training and analyzing Risk Based Corrective Action (RBCA) for leaking
petroleum storage tanks. RBCA isanationa standard designed by the American
Society for Testing and Materials (ASTM) that appliesrisk factorsto al forms of
contamination from petroleum. Its purposeisto clearly identify which forms of
contamination under certain circumstances must be cleaned up, and which can be
left to degrade naturally. Our training and analysiswill conclude by theend of this
fiscal year. At that time we will decide whether to adopt the national standard,
adopt a modified standard, or retain existing state standards.

Along with the test mentioned in our response to recommendation number one,
we will test in the same territories a reduced frequency on inspecting leak
detection records and equipment. During thisfiscal year arisk-based anaysiswill
be considered for all other inspections and decisions will be made on whether or
not to test and/or implement. This objective as well as others mentioned in our
responses will be added to the Oil Inspection Section’s existing strategic plan.

Fees are currently being collected from tank owners and operators that in part
fund the environmental work at the Oil Inspection Section and therefore
additional fees do not need to be implemented.

1999 Division of Labor’s Update on Implementation Status:

Oil Inspection partially agreed with this recommendation and for the last eighteen
months has conducted extensive research and developed a risk-based approach to
cleaning up petroleum contamination. The approach is based on a national standard
developed by ASTM (American Society of Testing and Materias). Asaresult of this
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effort, we have adopted new regulations incorporating a risk-based approach to
corrective action which will be implemented on February 1, 1999.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 7:

Partially implemented - As stated above, OIS implemented a portion of the
recommendation by working with EPA to develop and implement risk-based
correctiveaction (RBCA) when cleaning up petroleum contamination. However, OIS
did not implement the important parts of Recommendations 1, 3, 4, and 6 of the 1996
audit to its other regulatory responsibilities and inspections as appropriate in terms of
safety, cost, and servicee We dtill believe this recommendation should be
implemented.

Reducing the Total Number of
| nspections Could Improve Public Safety
and Decrease Costs and Charges

BIS hasauniform annual inspection program requirement for all boilersregard ess of
their relativerisks. On the basis of 46 other states with inspection programs, higher-
risk boilersrequireinspection more frequently than lower-risk boilers (36 statesor 78
percent). A risk-based inspection program could reduce the number of required
inspections from about 32,000 annually to 19,000, reduce costs by $236,000, and
increase public safety.

Recommendation No. 8:

The Boiler Inspection Section should evaluate and categorize safety risks of boiler
types, using experience from other states, and reduce and increase inspections based
on risks, and recommend any needed statute changes to the Legidature.

1996 Boiler Inspection Section ResponseSI mplementation
Date FY 97/98:

Agree. As the new BIAS [recordkeeping] system increases in accuracy and
information, wewill be ableto evaluate and categorize safety issues uniqueto the
State of Colorado. Inspections may be adjusted accordingly to coincide with our
risk evaluation without compromising safety to the general public. To perform
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thisrisk analysis, aminimum of three (3) years of history and information should
be accumulated in BIAS. Thiswill be accomplished in Fiscal Year 1997-98.

1999 Division of Labor’s Update on I mplementation Status:

The Boiler Inspection Section did perform arisk evaluation completed in February
1997 (attached is a copy for your review). At this time, BIS does not feel that
inspections should be reduced until we can improve on maintenance and operator
qualifications.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 8:

Not implemented - Our evaluation of BIS documentation did not reveal evidence
that maintenance standards or operator qualificationsin the 36 states with risk-based
inspection programs were different from Colorado’s. New industry standards also
support the recommended approach. See current audit Recommendation No. 8.

Most Boilers Operate With Invalid,
Expired I nspection Certificates

An annual inspection program, as required by state statute, has been developed and
implemented by BISto promote agreater level of safety for life and property. Upon
inspection and payment of $18, compliance is evidenced by the posting of an
inspection certificate. However, in 1995 about 20,951 (66 percent) of Bl S-regulated
boilers operated from one day to a year or more with invalid, expired inspection
certificates. Thisincreases life and safety risk, and can also reduce revenue without
a corresponding decrease in operating cost. We multiplied the $18 fee by 32,000
boilers, yielding $576,000. However, we estimated that about $460,000 will be
collected, a difference of $116,000.

Recommendation No. 9:

The Boiler Inspection Section should exercise its responsibility by ensuring that all
boilers are inspected and certified in compliance with statutory requirements.
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1996 Boiler Inspection Section ResponseSI mplementation
Date 1/97:

Agree. With the implementation of the new BIAS system, BIS is able to
accurately monitor inspection activities. Since February of 1996, BIS has been
working closely and diligently with the insurance companies to consistently
perform inspectionsprior to expiration of the Operating Certificates. A continued
effort to eliminate past due inspections is needed and will be reviewed on a
consistent basis. A goa of three (3) percent per month or less past due
inspections should be accomplished by January 1997.

1999 Division of Labor’s Update on Implementation Status:

BIS has worked continuously with insurance agencies to minimize overdue
inspections, but they do not have the manpower, funds or the inclination to perform
these ingpections unless the state mandates them to do so. We currently have two
remedies under consideration. One is to submit a proposal to the legidlature for a
changein statutesto mandateinspectionsfor insurance agencies and proposefinesfor
those agencieswho do not perform inspectionswhen required. Theother isto submit
arequest to the Joint Budget Committee asking for additional boiler inspectors to
assume al past due inspections currently assigned to the insurance companies. We
will be meeting with the maor insurance companies at the beginning of 1999 to
includethem in our discussions. Also, BIS has presented adecision item to the Joint
Budget Committee requesting two (2) additional boiler inspectors to help maintain
and complete al boiler inspections on time, due to increased workload (expansion
within the state).

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 9:

Not implemented - An evaluation of BISrecords showsthat past dueinspections
continue to be an issue for both state inspectors and insurance company inspectors.
See current audit Recommendation No. 8.

Proration of Charges|sNot Targeted

State statutes allow boiler inspection certificates and fees to be prorated. BIS
management reported that proration allows for practical scheduling efficiencies for
new boiler installations. However, most reductions of charges/prorations, about
$21,000 (88 percent) resulted from inspection certificates issued more than three
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months after the expiration of the previous certificate of inspection. Unlike new or
rel ocated boilers, thescheduling of inspectionsfor previoudly certified boilersiswithin
BIS's control and statutory responsibility.

Recommendation No. 10:

The Boiler Inspection Section should recommend that the L egislature amend Section
9-4-109(2), C.R.S. by limiting proration of charges to new installations and
relocations.

1996 Boiler Inspection Section ResponseSI mplementation Date
1/97:

Partially agree. Allowable proration of charges provides a necessary benefit to
state and insurance inspectors as well as the owners. Limiting prorations of
charges to new installations and relocations will not solve the real issue of lost
revenue. This issue is addressed in Recommendation No. 9. (See report.)
Consequently, by complying with Recommendation No. 9 any problems
associated with prorationswill be corrected and a statute changeis not necessary.

1999 Division of Labor’s Update on Implementation Status:

Limiting proration of chargesto new installations and rel ocationswill not addressthe
real problem of lost revenue. I1nspections need to be made ontime. BISfeelsthat by
addressing the recommendation made in the 1996 audit and taking the action to
addressthe situation asexplained in Recommendation No. 9 above, proration of funds
should not be afactor. The benefits of proration to state and insurance inspectorsis
important to maintain.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 10:

Not implemented - BIS did not propose a statutory amendment or comply with
Recommendation No. 9 to address problems caused by proration. Consequently,
problems associated with proration remain uncorrected. We still believe that this
recommendation should be implemented.
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Duplicate I nspections | ncrease Costs

State inspectors reinspect all new insured boilers, previously inspected by company
inspectors. Management reported that the duplication is necessary to maintain an
accurate record of boilers because it allows only state inspectors to control the
assgnment and affixing of serial numbers. Other states reported being able to
maintain their inventory of boilers without the cost of duplications. This method of
maintaining boiler records cost about $48,000 in 1995. This includes expenditures
of about $34,000, incurred reinspecting of new boilers, and the forgone revenues of
$13,788 that could have been earned inspecting existing boilers.

Recommendation No. 11:

The Boiler Inspection Section should decrease the cost of maintaining accurate
records by analyzing other states methods and recommending any needed statute
changes.

1996 Boiler Inspection Section ResponseSI mplementation
DateSNone given:

Partially agree. The new BIAS system automatically and accurately issues the
unique state | D number to each boiler after the inspection information is entered.
This unique ID number identifies each individua boiler throughout its existence
within the state regardless of location or insurance company status. It iscritica
that duplication does not exist. BISwill continually review and work within the
given program parametersto effectively keep costs to aminimum, and assure the
safety to the people as well as accuracy of the BIAS system.

1999 Division of Labor’s Update on Implementation Status:

BIS has changed itsinternal proceduresto allow for greater flexibility and minimize
cost relative to duplicating efforts for number assignments. This process of issuing
number assignments can be further addressed once the BIAS system is rewritten. A
decisonitemto rewritethe BIAS system to allow for needed improvements has been
sent to the Joint Budget Committee (1999).
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1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 11:

Not implemented - The BIAS system’s presumed capabilities were the basis for
BIS sresponse; consequently, analysis of other states' methods for implementing the
recommendation were not pursued. We still believe that the recommendation should
be implemented.

Another Source of Installation
| nformation | s Available

BIS srecords did not contain al boilers operating in the State, because the method
for identifying new boiler installations was inadequate. BIS management reported
that it relies on two primary sources for this information:

e The owners statutory "duty" to report the new installation or
relocation of boilers.

» The knowledge and experience of state inspectors regarding
installation activity within their assigned territory.

A Colorado Municipal League building code survey indicated that 100 percent of 100
cities surveyed and 67 percent of all counties require building, plumbing, and/or
electrical permitsto beissued prior to construction. Our survey of four jurisdictions
inthree inspector territories showed no record of review by astate inspector. Permit
records are a public information source that may reveal potential boiler installations
or relocations. For example, Arizona and Montana boiler inspectors routinely
examine mechanical permits or construction permits issued in the state to identify
potential new boiler installations.

Recommendation No. 12:

The Boiler Inspection Section should consider utilizing existing information sources,
such as building permits, to help determine possible boiler installations.
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1996 Boiler Inspection Section ResponseSI mplementation
DateSI mmediately:

Agree. BIS will continuoudy look for ways to determine boiler installations
through reliable sources and/or imposing requirements.

1999 Division of Labor’s Update on I mplementation Status:

BISispresently proposing aregulation to require an application for boiler installation
as well as working with contractors, installers, manufacturers, suppliers and local
building officias to determine installation of boilers. BIS performs a number of
traning seminars annually to develop a working relationship and improve
communication and education pertaining to boiler requirements.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 12:

Not implemented - BIS has not addressed the problem noted in the audit, i.e.,
increasing inspection efficiency by adopting a policy for using resources of loca
jurisdictionsto identify locationsof boilers. Westill believe that the recommendation
should be implemented.

Some Boiler Owners Are Required to
Subsidize Others

All boiler owners paid the $18 inspection charge and received an inspection
certificate. However, only the uninsured, or about 50 percent of them, received an
inspection by a state inspector, paid for with cash funds from the $18 charged to all
owners. Consequently:

» HaAf of al owners, those who pay for insurance, subsidized the cost of
service to the other uninsured boiler owners.

» The $18 charge was unreflective of actual cost.

* Managing costs and projecting charges was uncertain.



100 Division of Labor Oil Inspection & Public Safety Performance Audit - September 1999

Recommendation No. 13:

TheBoiler Inspection Section should determinethe cost of providing certification and
inspection services, establish separate charges, and recommend statutory changes
allowing the application of separate charges to boiler owners/users accordingly.

1996 Boiler Inspection Section Response:

Disagree. Thisissue hasbeen reviewed inthe past. Coststo al boiler owners at
this time are very minimal to insure the self-funding operation of this program.
A separation of feesfor inspectionswouldincreasethe costsdramatically to boiler
owners. Also, anumber of statutes would have to be reviewed and changed to
addressthisissue. At thistime, it isnot likely this could or should happen.

1999 Division of Labor’s Update on Implementation Status:

In 1996, BIS did not agree with this recommendation based on the present minimal
cost to al boiler owners ($22.00/boiler). By separating fees between inspection and
certification, statute changesaswell asBIAS changesare needed. Also, feestoboiler
owners would increase for inspections performed by state personnel. We have had
Nno questions, concerns or issues from owner users or insurance agencies concerning
fees charged for boiler operation; however, thisrecommendation is noted and may at
one future point in time become a feasible recommendation.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 13:

Disagreed - An evaluation of new industry standards supports the approach
recommended by the Office of the State Auditor. See current audit Recommendation
No. 12.

New Electronic and Manual Reporting
Standards Fall Short

In 1995 the Boiler Inspection Automated System (BIAS) was completed at a cost of
approximately $221,000. BIS'sbudget document described the project as having the
capability “to provide the electronic interface with the branch program and the field
inspection staff (state inspectors and insurance company special inspectors).”
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However, only 50 percent of annual inspection resultscan beelectronically interfaced
andrecorded on BIAS. Thisisbecausewithout reprogramming, the systemislimited
to interfacing with amaximum of eight inspectors. Company inspectors must still use
forms as would any additional state inspectors.

The annual cost of manually inputting company inspection result data was about
$12,000, and the cost will increase annually because about 1,600 boilers are added
annualy.

Recommendation No. 14:

The Boiler Inspection Section should expand BIA S capabilitiesto include direct data
entry from insurance companies when costs can be reduced to each party.

1996 Boiler Inspection Section ResponseSI mplementation
DateSFY 1997:

Agree. BISwould be agreeable to alowing all interested insurance companies
to perform their inspections and record them on electronic equipment (i.e.,
laptops) by allowing them access to their assigned boiler records in the BIAS
system and allowing the download and upload as is performed by al state
inspectors. Further research is needed as to cost and capability. The feasibility
of thiswill be explored by the end of Fiscal Year 1997.

1999 Division of Labor’s Update on Implementation Status:

BIS presently has a decision item into the Joint Budget Committee to rewrite the
BIAS system which will alow for insurance companies to electronically transfer
inspection information directly into our data base, thus reducing the time and cost for
both parties.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation No. 14:

Not implemented - Due to the inadequacy of the BIAS system, we till believe
that the recommendation should be implemented.
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Report Should Reflect Industry
Standards

In 1995, BIS adopted new standard inspection reporting forms, one for each that
boiler insurance companies insure and inspect. However, BIS management has not
enforced reporting on its new standard form. In 1995, BIS reported 12,424 (78
percent) of the inspections performed by company inspectors were reported on a
variety of company formsinstead of the stateform. Companiesreported that the state
reporting form was organized in a different manner than the sample reporting form
issued by the National Boiler and Pressure Vessel Inspection Board, and was not
compatiblewith their current reporting systems. They also reported that the Statedid
not ask for input from the insurance companies when devel oping the standard form.
Thisresulted in:

» $5,000 in additional annual data entry coststo BIS.
*  $900 in wasted annual printing costs for unused forms.

* Inconvenience to owners and cost to companies caused by boiler deficiency
coding and reporting incompatibilities that occurred 237 timesin 1995.

Recommendation No. 15:

The Boiler Inspection Section should work with industry to make the inspection
report more compatible with national industry standards and enforce its use.

1996 Boiler Inspection Section ResponseSI mplementation
DateS7/1/96:

Agree. Asof July 1, 1996, the state has worked closely with the insurance
companies to use department-mandated forms. Use of our forms allows for
National Industry Standard information plus required information needed for
accurate data entry into BIAS.

1999 Division of Labor’s Update on Implementation Status:

BIS continually workswith theinsurance agencies communicating, training, assisting
and coordinating efforts to obtain appropriate information needed for our database.
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There have not been any major issues concerning inspection reports relative to the
minor differences between the nationa standard and our state-mandated form.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 15:

Partially implemented - BIS has reached agreement with most insurance
companiesto use astate form; however, agreement about using the form hasnot been
reached with the single largest insurer.

BIS Can Build on ItsInternet I nitiative

BIS spent about $1,200 annually, not including the cost of postage and handling,
printing standard forms used by insurance companies to report inspection results.
These costs increased at about the same rate as the growing boiler population.

BIS aso has a page on the Internet containing information such as answers to
frequently asked questions about boiler inspections.

We thought that BIS should build on this customer service by adding the standard
reporting form along with a list of required inspections to their existing Web page.
Thiswould allow theinsurance companiesto download the standard form, saving BIS
printing, postage, and handling costs. Furthermore, the insurance companies could
simply e-mail inspection results to BIS, providing more savings.

Recommendation No. 16:

The Boiler Inspection Section should add the standard reporting form and consider
adding a list of pending inspections to the BIS Web page, along with alowing
insurance companies to e-mail inspection results. Alternatively, one copy of the
standard reporting form should be given to each company for their reproduction.

1996 Boiler Inspection Section ResponseSI mplementation
DateSI mmediately:

Agree. All insurance companies have accessto al state standard reporting forms
now. The Internet will be utilized by BIS as the state interna system expands.
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1999 Division of Labor’s Update on Implementation Status:

Use of the Internet is being explored more and more. We are just now, as a
Department, able to change and add to our Web page. Further research and
improving I nternet capabilitiesisan excellent recommendation made by stateauditors,
and we will continue to improve and expand Public Safety Web pages as time and
budget alows.

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 16:

Not implemented - BIS reports that its Web site capability has been limited but
expectsimprovement in the future. We still believe that the recommendation should
be implemented.

Representations Madeto JBC Are
| naccur ate

The Fiscal Year 1996-1997 Department of Labor and Employment budget request
document reported the following for BIS:

Performance measures, workload measures, and workload comparison measures:

Actua Estimate
FY 94-95 FY 95-96

Boiler inspections completed 31,396 34,535

However, according to Bl Srecords, about 27,000 boiler inspectionswere performed
in Fiscal Year 1994-95, and about 5,000 boilers were not inspected. The numbers
reported as boiler inspections completed appeared to be the total number of boilers
required to be completed, not the number actually completed.

Recommendation No. 17:

The Boiler Inspection Section should ensure that performance measure information
reported in the annual budget request is correctly reported.
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1996 Boiler Inspection Section ResponseSI mplementation
DateSI mmediately:

Agree. There have been discrepanciesin the past. However, the accountability
due to the new computer system should be much more accurate in future years.
BISislearning and improving and will continue to learn and improve, the BIAS
system.

1999 Division of Labor’s Update on Implementation Status:

BIS hasreviewed annua budget information and has clarified performance measures
to more accurately reflect workload measures, effectiveness measures, and efficiency
measures (1997/1998).

1999 Office of the State Auditor Evaluation of Action Taken
Recommendation 17:

Not implemented - An evaluation of information BIS submitted in their Fiscal
Year 2000 budget request showed that confusing discrepancies and inaccuracies
continue. See current audit Recommendation No. 13.




Appendix A

Department of Labor and Employment/Division of Labor Comments on
State Auditor Evaluation of Actions Taken on
Oil and Boiler Inspection Sections 1996 Perfor mance Audit

Recommendation No. 1

We implemented the portions agreed to in the 1996 audit response. We conducted the test, studied
the results and decided to continue our current inspection schedules and at the same time develop a
plan for future inspections. See our remarks under this year’s Recommendation No. 6.
Recommendation No. 2

Agency didn’t comment on this recommendation.

Recommendation No. 3

We implemented the portions agreed to in the 1996 audit response. We presented afee proposal to
industry and did not receive their support for alegidative change.

Recommendation No. 4

We disagreed with this recommendation in 1996 and the Legidature did not question our
disagreement.

Recommendation No. 5

We disagreed with this recommendation in 1996 and the Legidature did not question our
disagreement.

Recommendation No. 6

Agree.

Recommendation No. 7

Implemented. To label the development and implementation of Risk Based Corrective Action
(RBCA) as “Partially implemented” is disappointing because this achievement along with the
elimination of the backlog of applications to the Petroleum Storage Tank Fund, are the most
significant accomplishments we' ve experienced at OIS since the petroleum storage tanks programs
were consolidated here in 1995.

Risk Based Corrective Actionisahighly scientific processfor remediating petroleum contamination
that develops site-specific cleanup standards for each contaminated site while at the same time, the
process properly alocates limited financial resources. Using RBCA, the selected remediation
technology is determined based on the actual threat to receptors. Thismeansin many casesthat sites
that previously may have required expensive remediation may now require only limited monitoring
or may be closed.

It took ateam of OIS employees 16 months to develop RBCA without any assistance from EPA.
However therewas considerabl e participation from various stakehol ders. Our development hasbeen
applauded by both industry and environmental groups. 1n June of this year the US EPA gave us a
national award for our implementation of RBCA.

Thisaccomplishment fits recommendation number seven of the 1996 recommendation audit because

environmental cleanup isthe most important part of our regulatory responsibilitiesin terms of safety,
cost and service.
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Recommendation No. 8

Disagree. A risk evaluationwas performed and completed February 1997. Thisreport wassubmitted
to the legidature a which time no response was given or questions asked. Therefore, our
understanding was that no further response was needed by BIS.

Recommendation No. 9

Partially Agree. See BIS response to current audit recommendation #8 and #12, which we believe,
when implemented, will remedy past due inspections.

Recommendation No. 10

Disagree. BISresponseto the original recommendation did not agree to make any statute changes.
Recommendation No. 11

Disagree. BIS has made several procedure adjustments for issuance of state serial numbersin order
to minimize inspector duplication efforts and cost.

Recommendation No. 12

Disagree. BIS did verbally adopt a policy to interface as much as possible with other agencies.
Documentation was submitted to the Auditors to support this effort.

Recommendation No. 13

Disagree. BIS originally disagreed to this recommendation.

Recommendation No. 14

Disagree. A decision item was initiated by BIS and was approved by the Joint Budget committee
prior tothe Auditor’ sre-review of BIS performance. Presently, theboiler information systemisbeing
rewritten to include the capability for insurance agencies to electronically transfer inspection
information.

Recommendation No. 15

Disagree. BIS hasworked diligently with all insurance agenciesto work within each organization’s
capabilities. BIS has partialy implemented this recommendation as much as possible until el ectronic
information transfer is established with the rewrite of BIAS.

Recommendation No. 16

Agree. BIS has addressed the capability for the insurance agencies to electronically transfer
inspection information with the rewrite of the boiler information system.

Recommendation No. 17

Disagree. BIS has made every effort to ensure performance measure information reported in the
annual budget is correct.
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