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Members of the Legidative Audit Committee:

This report contains the results of a performance audit of Indigent Defense. The audit was
conducted pursuant to Section 2-3-103, C.R.S., which authorizes the State Auditor to conduct audits of
dl departments, inditutions, and agencies of state government. The report presents our findings,
conclusions, and recommendations, and the responses of the Office of the State Public Defender, the Office
of Alternate Defense Counsd, and the Judicia Department.
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Executive Summary

The Condtitutions of Colorado and of the United States establish the right to counsdl and due process of
law. For indigent individuasin Colorado, these rights are upheld by a defense system which includesthe
Offices of the State Public Defender (OSPD) and the Alternate Defense Counsd (OADC). Both of these
offices are autonomous agencies within the Judicia Branch of Colorado State Government and each is
responsible for providing defense counsel to indigent persons. The Office of the State Public Defender
provides criminal defense counsd, without charge, to indigent defendants requesting legal representation.
The Office of Alternate Defense Counsd provides legd representation, without charge to indigent
defendants, through contracts with outsde attorneys in circumstances in which a conflict of interest
precludes the Office of the State Public Defender from representing the defendant. In Fiscal Y ear 2002
these two agencies handled a total of amost 80,000 cases. The OSPD closed 70,920 cases, including
felony, misdemeanor, and juvenile cases as well as miscellaneous proceedings and partia services. The
OADC had an active casdload of 8,693 conflict cases.

In this audit we reviewed the performance of the Office of the State Public Defender and the Office of
Alternate Defense Counsdl. In addition, we examined some of the mandated costsincurred in processing
cases through the crimind justice sysem.  We made atotal of 16 recommendetions for improvement to
the Office of the State Public Defender, the Office of Alternate Defense Counsel and the Office of the State
Court Adminigtrator. The three agencies agree or partially agreeto al of our recommendations. Among
the significant findings and recommendations resulting from the audit are:

Office of the State Public Defender

C Eligibility determination procedures are not always followed and defendant income
information is not always verified. Colorado statutes require that individuas be “indigent” to
be digiblefor public defender representation. The determination of indigenceisto be made by the
State Public Defender subject to review by the court. By statute, a public defender is not to be
appointed if a defendant’s income does not fal within the fiscd  guiddines established by the
Colorado Supreme Court. We found, however, that aff in the public defender’ s regiond trid
offices do not routingly verify applicants sdf-reported income. For example, 75 percent of the
145 open and closed case files we reviewed contained no documentation of income verification.
Vification is essentid to ensure that only those individuas meeting the income standards receive
publicly-financed legdl representation.

For further information on thisreport, contract the Office of the State Auditor at (303) 869-2800.
-1-



SUMMARY
2 Indigent Defense Performance Audit - February 2003

C The Public Defender application feeisassessed and collected in only about 20 per cent of
all cases which are subject to the fee. Consequently, between 1997 and 2002 fee revenue
decreased from about $202,100in Fisca Y ear 1997 to about $186,000in Fisca Y ear 2002. We
edtimate that if the $25 fee had been assessed and collected in dl gppropriate cases during thissix-
year period, more than $5.1 million in revenue would have been added to the State's Generd
Fund. Instead, since 1997, atota of about $1.1 million in fee revenue was collected. The Offices
of the State Public Defender and the State Court Administrator should work together to improve
fee assessment and collection by adopting appropriate policies and procedures and recommending
legidative change, as needed, to address the timing of fee assessment and collection, the amount
of the fee, and the uses of fee revenue.

Office of Alternate Defense Counsd

C TheOfficeof Alternate Defense Counsel needsto ensure the quality of representation.
We found weaknesses in the OADC' s exigting practicesfor selecting, gppointing, and monitoring
its contract attorneys. For example, athough statutes mandate that the Office execute contracts
with the attorneys who represent indigent clientsin conflict cases, wefound that the Office has not
executed any contracts since 1998. Consequently, in Fiscal Year 2001, fewer than one-third of
the Office’ s roster of 454 paid attorneys were under contract. The Office not only needs to
execute written contractswith al of itsattorneysbut it a so needsto require dl attorney-applicants
to complete applications and undergo interviews and/or other appropriate reviews of background
and qudifications, prior to sdection.

C Officeof Alternate Defense Counsel staff spend an excessiveamount of timereviewing
and processing attor ney billsand payments. For Fisca Y ear 2002, the OADC reported that
it processed more than 15,450 payments to attorneys, totaing $10.9 million. We bdieve if the
Office wereto implement severa measures such as automeating the billing and payment processes,
reducing the billing cycle, and strengthening interna controls, greeter efficiency and effectiveness
in operations would result.

Court Reporter and Transcript Cods

C State-employed court reporters are additionally compensated for transcripts that are
often produced during normal working hours. In Fiscd Year 2002, the Judicid Department
paid amaost $7.8 millionin compensation to the gpproximately 132 FTE it employed asofficid Sate
court reporters. In addition, during this period, state agencies including the Office of the State
Public Defender and the Office of Alternate Defense Counsdl, paid individua court reportersmore
than $978,000 for transcripts. Private sector entities and individual s al so purchase transcriptsfrom
court reporters. However, court reporters are not required to divulge thisinformation except for
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income tax purposes. Consequently, total annual compensation isnot known for thisgroup of state
employees. Without complete income information it is impossble to determine whether court
reportersare being compensated appropriately or whether salary adjustmentsor work restructuring
arein order. The Office of the State Court Administrator needs to review the current system for
compensating court reporters to determine reasonable compensation.

C Itisunclear what the $2.35 per page rate for original transcripts and the $.50 per page
ratefor transcript copies represent. Asdated above, nearly $1 million in genera funds was
expended by state entities for the purchase of transcriptsin Fiscal Year 2002. At least five other
dtates are currently reevaluating the rates charged for court transcripts. Part of thereason for this
is that technological advancements have resulted in greater efficiencies in the recording and
transcribing of the record of the court since the time the traditional, per page rate was adopted
nationdly andin Colorado. Webelievethe Office of the State Court Administrator should reassess
the current transcript fee structure. This should be donein conjunction with the evaluation of court
reporter compensation and include consderation of diminating the transcript fee for sate genera-
fund entities



RECOMMENDATION LOCATOR

Rec. Page Recommendation Agency Agency I mplementation
No. No. Summary Addressed Response Date

1 19 Ensure income eligibility of clients by adopting Office of the State Public Agree March 2003
standard,comprehensiveincomeverification methods. Defender

2 25 Improve fee assessment and collection by proposing Office of the State Public Partialy Agree June 2003
legidative changes to address the purpose, amount, Defender
timing and verification of the Public Defender
application fee. Judicial Department Partialy Agree June 2003

3 27 Ensure complete defendant applications by Office of the State Public Agree March 2003
conducting comprehensive application reviews and Defender
including these reviewsin annual internal audits.

4 32 Improve identification and evaluation of costs for Office of the State Public Partialy Agree March 2003
services. Defender

5 33 Improve the timeliness of staff performance Office of the State Public Agree March 2003
evaluations. Defender

6 A Routinely update the performance measures reported Office of the State Public Agree June 2003
to the Joint Budget Committee. Defender

7 42 Ensure greater accountability for the quality of  Officeof Alternate Defense Agree a. June 2003
representation by: a) requiring al applicants to Counsel
complete and submit an application; b) documenting b. March 2003
the results of interviews with all applicants; and c)
reviewing and documenting the background and c. March 2003

qualifications of applicants.
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Rec. Page Recommendation Agency Agency I mplementation
No. No. Summary Addressed Response Date
8 46 Executewritten contractswith all attorneysselected to Office of Alternate Defense  a. Agree a June 2003
handle conflict cases within the State, including: a) Counsel
notifying current and potential attorneys of statutory b. Agree b. June 2003
requirements; b) implementing contract time limits; c)
ensuring performance expectations are clearly c. Partially Agree c. June 2003
delineated and performance is formally evaluated and
documented; and d) maintaining personnel files or d. Agree d. March 2003
recordson all contract attorneys.
9 49 Fully implement the online billing system by: a)  Office of Alternate Defense Agree a May 2003
establishing an implementation plan; b) developing Counsel
reports to efficiently manage the system; and c) b. Ongoing
studying the feasability of implementing an Electronic
Funds Transfer (EFT) system. c. May 2003
10 51 Improve access controls to the online billing system  Office of Alternate Defense Agree Ongoing
by generating lists of all authorized users and Counsel
strengthening system controls.
11 %) Changecurrent practiceof allowingattorneys180days  Office of Alternate Defense Agree July 2004

to submit bills by reducing the time allowed for bill
submission and instituting consequences for
exceedingtimelimits. Thisshould befully implemented
by the end of Fiscal Y ear 2004.

Counsel
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Rec. Page Recommendation Agency Agency I mplementation
No. No. Summary Addressed Response Date
12 55 Improvemanual bill review and approval processesby: Office of Alternate Defense a. Agree June 2003
a) documenting criteria used to review and approve Counsel
bills for payment; and b) reorganizing the filing of b. Agree June 2003
Notices of Appointment.
13 57 Evaluate the feasibility of developing a download of Office of Alternate Defense Agree May 2003
case information from ICON. Counsel
Judicial Department Agree June 2003
14 63 Review the current system for compensating court Judicial Department Agree March 2003
reporters, evaluate various methods, and report
recommendations for implementing the most cost-
effective compensation.
15 66 Conduct an analysis of the various methods of court Judicial Department Agree March 2003
reporting used nationwide and in Colorado to
determinewhich isthe most cost effectiveand reliable.
16 71 Reassess the current transcript fee structure and Judicial Department Agree March 2003

evaluate rate setting methods, the transcript fee, and
fee revenue.




Indigent Defense

Background and Description

Description

The Conditutions of Colorado and of the United States establish the right to counsdl and
due process of law. For indigent individuals in Colorado, these rights are upheld by a
defense system which includes the Office of the State Public Defender and the Office of
Alternate Defense Counsd.  Both of these offices are autonomous agencies within the
Judicid Branch of Colorado State Government and each is responsible for providing
defense counsel to indigent persons requesting lega representation. Thisaudit included a
performance audit of the Offices of the State Public Defender and the Alternate Defense
Counsd and areview of the mandated cost appropriation used to pay for some services
provided by these and other agencies within the judicia sysem. In particular, the audit
focused on transcript costs and associated court reporter compensation.

State Public Defender

The Colorado General Assembly passed the Colorado Public Defender Act in 1970,
cregting the Office of the State Public Defender (OSPD.) The OSPD provides crimina
defensecounsd, without charge, toindigent defendantsrequesting legd representation. The
Office hasestablished 21 regiond trid offices, one satdllite office, and an gppdllatedivison
to handleindigent defensein each of the State’ s22 judicia districts. For Fisca Y ear 2002
the OSPD expended more than $29 million and reported a total closed caseload of
70,920.

Alternate Defense Counsdl

The Office of Alternate Defense Counsdl (OADC) was established as a separate agency
within the Judicia Branch in 1997. Prior to that time, conflict of interest cases were
financed through aseparate linein the Public Defender's budget. The OADC isan integra
component in the State's representation of indigent clients. The OADC contracts with
private attorneys to represent indigent defendants in cases where the Office of the State
Public Defender has a conflict of interest and may not ethically represent a defendant. In
Fiscal Y ear 2002 the OADC expended $11.3 million and had an active casel oad of 8,693
conflict cases.
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Audit Scope and M ethodology

Aspart of thisperformance audit, we contacted and/or conducted Sitevisitsto the regiona
Public Defender Offices, Didtrict Courts, Office of Alternate Defense Council, Office of
the Child's Representative, Office of the State Court Administrator and the District
Attorneys Council. Audit proceduresincludedinterviews, filereviews, document analyses,
and surveys of other states, court reporters, district administrators, and attorneys. In
addition, we observed operations at various digtrict courtsin Colorado. Audit work was
conducted between April 2002 and October 2002. We would like to acknowledge the
management and saff at the Office of the State Public Defender, the Office of Alternate
Defense Counsd, the Office of the State Court Adminigirator, the Office of the Child's
Representative, and the Digtrict Attorneys Council for their effortsand cooperation during
the audit.
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The Office of the State Public
Defender

Chapter 1

Background

The Congtitutions of Colorado and of the United States establish the rights to counsdl and
to agpeedy public trid. In Colorado, the Office of the State Public Defender (the Office
or the OSPD) has responghility for ensuring these rights are upheld for indigent clients.
The Office was created in 1970. It is an autonomous agency within the Judicia Branch
that providescrimina defense counsd, without charge, to indigent personsrequesting legal
representation. The Office's primary objective as sated in itsmisson is.

The single overriding objective of the Office of the State Public Defender
isto provide reasonable and effective crimina defense representation for
our clients and fulfill this congtitutiona requiremen.

Organization Structure

To carry out its statutory respongbility for providing legad counsd to indigent personsin
crimind cases across the State, the Office has established 21 regiond trid offices, one
satdllite office, and an gppellate divison. Generally, the geographica areas covered by the
regiond trid offices correspond to the regional areas of Colorado's 22 Judicia Digtricts.
Regiond trid officesrangein size from those with two staff attorneys—Sdlida, Steamboat
Springs, and Trinidad—to those with 30 or more attorneys—Denver and Colorado
Springs. Currently the Office plansto open an additiond trid officein Broomfiedin 2003.

Theregiond trid officeshandlefd ony, misdemeanor, and juvenilecrimina casesonly when
there is a posshility of imprisonment and the client is indigent. The appellate divison
handles appeals for indigent dlients after they have goneto trid on their origina charges.
Each of the regiond trid offices has a supervisng atorney who is gppointed by the State
Public Defender.  All of the offices have adminidrative support staff, athough many
support functions, such as accounting, budgeting, hiring, and training are administered a
the state level by the centrd office in Denver.
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Expendituresand FTE

As the following exhibit shows, both the Office's expenditures and the number of FTE
increased during the last four fiscd years. For Fiscd Year 2002, the Office expended
about $29.6 million.

Office of the State Public Defender

Expendituresand FTE
Fiscal Years 1999 through 2002

Per cent Change
1999* 2000 2001 2002 1999-2002
Expenditures (In Millions) $22.8 | $25.9 $26.8 $29.6 29.8%
FTE 304.6 | 317.2 320.1 335.1 10.0%

Source: Office of the State Auditor's analysis of Office of the State Public Defender data.
Note: * Fiscal Year 1999 expenditures do not include the $1.4 million mandated cost transfer from the Judicial

Department to the Public Defender's Office.

Attorneys represent the singlelargest percentage of the OfficesFTE. InFisca Year 2001
dightly more than 62 percent of FTE were attorneys. The remaining FTEs included
adminigtrative support saff, paralegals, and investigators.

Caseload

In Fiscal Year 2002, the OSPD closed 70,920 cases. The total number of cases
represented by theregiond tria officesincreased by morethan 21 percent between Fisca
Years 1997-2002. The following table displays this increase by case type—feony,
misdemeanor, and juvenile. As the table shows, the largest increase has been in feony
cases (27.3 percent).
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Closed Caseload by Type of Case
Fiscal Years 1997 through 2002

Per cent
Case Type 1997 1998 1999 2000 2001 2002 Change

Felony 32,034 | 34,142 | 36,337 | 35959 | 38,173 | 40,789 27.3
Misdemeanor 17,029 | 16,712 | 17,658 | 18,535 | 19,698 | 20,607 21.0
Juvenile 9,492 | 10,020 9,818 | 10,244 | 9,701 9,524 3
TOTAL 58,555 | 60,874 | 63,813 | 64,738 | 67,572 | 70,920 21.1%

Source: Office of the State Auditor's analysis of Office of the State Public Defender FY 2003 Budget Request data.

Workload

As digtinguished from caseload, workload refers to the distribution of cases among
attorney gtaff. Standards dictate that attorneys workloads should never be so large asto
interfere with the quality of representation and that attorneys are obligated to decline
appointments above certain levels.  Prior to 1996, Colorado used a system to measure
workload that relied on American Bar Association (ABA) standards. The ABA standards
are based on afdony equivdent system that assgns the same unit of measure to dl types
of felony cases, regardless of their complexity and the corresponding time involved. As
the number and complexity of cases increase, the felony equivaent system does not
adequately reflect thisfact. Consequently, the OSPD, like other ates public defender
offices, hasreevauated its workload measurement system. To do this, the Office hired an
outside consultant (the Spangenberg Group) to develop a more accurate method of
measuring workload and alocating resources.

The following table compares the Office of the State Public Defender’ sFisca Y ear 2001
actual workload with ABA and Spangenberg standards. Asthetable shows, the average
number of cases handled by attorneys within the OSPD iseither within or below ABA or
Spangenberg standardsfor each type of case. For example, for felony cases, the OSPD’s
average workload of 140 exceeds the Spangenberg standard of 139, but is within the
ABA standard of 150. For juvenile cases, the ABA recommends no more than 200 cases
per attorney. The OSPD exceeds this with an average casdload of 301. However, this
figure is within the Spangenberg standard of no more than 309 cases per atorney.
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Public Defender Wor kload
Compared with Workload Standards

Fiscal Year 2001
American Bar Spangenberg Average No. of
Case Type Association Sudy Cases
Felonies 150 139 140
Misdemeanor 400 410 377
Juvenile 200 309 301

Source: Office of the State Auditor's analysis of the OSPD, American Bar Association, and 1996

Spangenberg workload study data.

The Officeisabout to undergo another reava uation of itsworkload by the same consulting
group that conducted the 1996 study. The Office has identified other variables which it
bdlieves should be included in its workload measures to more accuratdly reflect existing
conditions. Some of these varigblesinclude:

* Lengthof timeto close a case - Timevaries cons derably depending upon case
complexity, number of witnesses, and the ability to pleabargain.

» Case mix - Attorneys do not necessarily handle a single type of case such as
misdemeanorsor juvenile cases. Individud attorneys handle of mix of casetypes.

» Specializedcases - Theexisting stlandards do not consider the speciaized nature
of some types of cases such as desth penalty cases.

Eligibility and Fees

In 1995 we conducted a performance audit of the Office of the State Public Defender. At
that time we identified aress for improvement related to the digibility determination,
goplication, and fee payment processes. Our recommendations in these areas were
directed to both the OSPD and the Office of the State Court Administrator (OSCA)
because digibility determination and fee assessment and collection are sysemwide issues.
Inour current audit we found that steps were taken to address deficiencies. Individuadly
and jointly, the OSPD and the OSCA adopted and disseminated procedures for
edtablishing greater uniformity in eigibility determination, gpplication processing, and fee
collection. Some improvements have occurred.
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Overdl, however, we concluded that the fundamenta problemsweidentified seven years
ago gill exigt. Specificdly, digibility determination procedures are not aways followed,
defendant income information is not always verified, and the public defender gpplication
feeisnot consgtently assessed or waived. Consequently, statutory intent is not being met
indl cases, insufficient documentation exists about thedigibility of those provided publicly-
funded legal representation, and the State does not collect dl of the revenue it is due.
Therefore, in this section we present recommendations for more systemic changes in
digibility determination and fee collection.

Eligibility Deter mination

Colorado gtatutes require that individuas be “indigent” to be digible for public defender
representation. The Colorado Supreme Court has determined that to be deemed indigent,
the defendant need not be degtitute. Rather, it is sufficient that the defendant lack the
necessary funds, on a practical basis, to retain competent counsdl. The determination of
indigence is to be made by the State Public Defender subject to review by the court.
Supreme Court Directives state that when a defendant requests representation, he or she
must submit an gpplicaion, “the form of which shdl ate that such gpplication is Sgned
under oath and under the penalty of perjury and that afalse statement may be prosecuted
assuch.” By gatute, the court isnot to gppoint a public defender to represent adefendant
if the defendant does not fal within the fisca standards or guidelines established by the
Colorado Supreme Court. Currently, these standardsare set at 125 percent of thenationa
poverty leve, as shown in the following exhibit.
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Public Defender Representation
Income Eligibility Guidelines
Fiscal Year 2002
Maximum Monthly Maximum Annual
Incomeat 125 Percent of | Incomeat 125 Percent of

Family Size National Poverty National Poverty
1 $923 $11,075
2 $1,244 $14,925
3 $1,565 $18,775
4 $1,885 $22,625
5 $2,206 $26,475
6 $2,527 $30,325
7 $2,848 $34,175
8 $3,169 $38,025

Source: Colorado Supreme Court Directives

| mprove Income Verification

The regiond trid offices do not routinely or adequatdly verify applicants sdf-reported
income information. Because indigence is the bads for public defender representation,
income must be determined. Veification is essentid to ensure that only those individuds
meseting the income standards established by the Colorado Supreme Court receive
publicly-financed legd representation. Comprehensive and routine verification of income
provides preventative measures againg erroneoudy qudifying indigible and non-indigent
goplicants.  Although the Office has adopted some procedures addressng income
veificaion, they are not disseminated comprehensively and compliance is not required.
Specificdly, we found:

* Three-quarters (75 percent) of the 145 open and closed case files we reviewed
contai ned no documentation of income verification. Further, 70 percent of the out-
of-custody filesdid not contain any documentation of income verification. Out-of-
custody statusreferstoindividuascharged with an offense, but not confined tojail.
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C Veification procedures adopted by the Office are vague and are distributed only
to secretaries during their training.  Although secretaries and other adminidrative
daff determine digibility in about one-haf of al cases (based on our file review
findings), atorneys, interns, pardegds, and investigatorsdeterminedigibility inthe
remaning 45-50 percent of cases. In addition, a review of these verification
procedures reveded that the Office is aware that not dl regiond offices require
verification.

C Although ingtructions given to gpplicants may specify that they bring "proof of
income such as a pay stub, pay check, or income tax return” to the Public
Defender’ s Office, this directive is rardly enforced. Trid office gaff told usit is
unlikey they would send away an gpplicant for failureto supply income verification
unless they had reason to doubt the gpplicant's statements.

As dtated previoudy, defendants may be charged with perjury if it is determined that they
have provided falseincomeinformation. Inaddition, Section 21-1-106, C.R.S,, requires
the court to assess fees or charges againgt any defendant who isfound to be ableto repay
dl or part of the expense of state-supplied counsdl. Statewide data do not exist to
edtablish the frequency with which perjury charges have been filed or recoupment of costs
has occurred. However, the OSPD saff told us they are aware of severd ingancesin
which perjury charges have been filed and the Office of the State Court Administrator,
which collects recoupments, verified that in Fiscd Y ears 2001 and 2002 recoupmentsdid
occur. State Court Adminigtrator’ s staff were not able to provide us with exact figures,
but estimated that recoveries from those found indigible (which include fees other than
those of the Public Defender) were about $120,000 for this two-year period.

Other Income-Based Programs Requir e Proof

Verification of information provided by applicants and recipients of other income-based
eigibility programsis common practice. For example:

C Food Stamps - The Food Stamp Program has extensive standards and criteria
for determining digibility, including acceptable forms of income verification for
eanings and other income such as Sociad Security, SSI, unemployment, and
gudent income. Criteria dso exist for verifying cases of no reported income.
According to Food Stamp standards, the "primary source of verification for
earning and other incomeisthe gpplicant. Applicantsare primarily responsiblefor
furnishing verification documents or sources, including the authori zation needed to
secure aufficient information to alow writtenor verba verification by thedigibility
worker."
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C Temporary Assistance to Needy Families (TANF) - TANF requirements
specify that each decison of digibility or indigibility shal be supported by areview
of the gpplicant’s statements and by written evidence or other information. The
Department of Human Services(DHS) matchesapplicant/recipient Socid Security
numbers with source data from the Socid Security Adminigtration, the Interna
Revenue Service, and the Colorado Department of Labor and Employment. The
purpose for the data match is to identify earned and unearned income and other
resources. In addition, other items such asresidency, property ownership, family
compoasition, and dien status are o verified.

C Colorado Indigent CareProgram (CICP) - Policiesand proceduresfor CICP
provide for the determination of the gpplicant'sincome whether it be employment,
sdf-employment, or in-kind earned income. Documentation in the form of pay
stubsis used to verify employment income. In cases of unearned income such as
Unemployment Compensation, Old Age Pension, SSI, and Retirement Pensions,
no verification is required. These sources of income can be saf-declared.

C Children'sBasic Health Plan (CBHP) - Eligibility rulesfor the Children'sBasc
Hedth Plan program require that earned income is to be verified "within 30 days
of the gpplication.”

Ensurelncome Eligibility

We recognize there are distinct differences between the sysems within which the Office
of the State Public Defender operates and those of the other éigibility programs described
above. Unlike the Food Stamps or TANF programs, for example, services for indigent
defendants are not discontinued or postponed if the client falls to provide adequate
verification of income. The judicia process continues, criminal charges are not dropped,
or court proceedings delayed, because of a defendant's failure to provide income
veificaion. In addition, some gpplicants are automaticaly deemed digible by virtue of
their in-custody status. Despite these differences, we believe the Office of the State Public
Defender has a mandate to ensure digihility. Specificdly, we believe the Office should:

C Reguire income verification in the form of pay stubs, paychecks, or written
gatements from employers. In the case of no reported income, the Office should
access, as other agencies do, database systems through the Department of Labor
and Employment, the Socid Security Adminidration, and the Internd Revenue
Service.
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C Reguiredefendantsto provide Socia Security numbers. Socid Security numbers
are required for accessing various databases, including income tax and
unemployment systems.

C Consder extending the verification period to within aspecified time, suchas 30 or
45 days, after application.

* Usedterndive methods of verificationinduding digibility for or receipt of food
stamps or TANF as evidence of their low income status.

* Ensure regiond office compliance by training staff and including appropriate
internd audit review categories.

* Addincome verification measurestoitsoverdl performance godsand objectives.

Recommendation No. 1:

The Office of the State Public Defender should ensure the income digibility of its dients
by adopting standard, comprehensive income verification requirements and practices to
indude:

a.  Dissaminating written requirements to al staff indicating the acceptable forms of
verification.
b. Documenting verification to beincluded in dl casefiles.

c. Accessing available database verification systems, particularly in cases of no
reported income.

d. Monitoring of theregiond trid offices compliance with requirements through the
interna audit function and the adoption and reporting of performance measure(s)
related to improvements in income verification in budget documents.

Office of the State Public Defender Response:

Agree. To be implemented by March 2003. New Procedures for Determining
Indigency and Appointment of Counsdl have been issued. Our internd audit
function has been expanded to include broader monitoring of compliance with the
new procedures. Last fal, the Office of the State Public Defender began an
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evaduation of utilizing other databases in conjunction with the digibility
determination process.

Fee Assessment and Collection

By datute, gpplicantsfor public defender representation must submit an gpplication along
withanon-refundabl e gpplication fee of $25, prior to representation. The Public Defender
goplication fee is just one of many court fees and cogts the Office of the State Court
Adminigrator isresponsiblefor collecting. Section 21-1-103, (3), C.R.S,, satesthat the
court may reduce the $25 application fee to $10, or waive it entirely, if the individud
remains in custody or if the court determines the individua does not have the financia
resourcesto pay thefee. The State Court Administrator creditsal revenue collected from
the public defender application fee into the State's Generd Fund.

Fee Revenue Has Decr eased

Revenue collected from the Public Defender application fee has decreased by about 8
percent during the last Six fiscd years, from dightly more than $202,000 in Fiscal Year
1997 to less than $186,000 in Fisca Y ear 2002. Thismeansthat only about 7,440 of the
37,073 cases which would have been subject to the fee in Fiscal Year 2002 could have
pad the full-fee amount. It is important to note that not dl of the Office s Fiscd Year
2002 closed caseload of 70,920 would have been subject to the fee. Thisis becausethe
Office includes various case-related proceedings and partial services in its totd closed
caseload count. Miscellaneous proceedings and partial services such as probation
revocations, sentence re-cond derations, and appeal sare not subject to the gpplication fee.
As the following exhibit shows, the decrease in revenue occurred a the same time the
Public Defender's casdload increased by 13 percent.

Office of the State Public Defender

Cases and Fee Revenue
Fiscal Years 1997 and 2002

Percent Change
1997 2002 1997-2002
Cases Subject to Fee 32,822 37,073 13%
Fee Revenue $202,092 $185,814 -8%

Sour ce: Office of the State Auditor’s analysis of the Offices of the Public Defender and State Court
Administrator data.
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Since 1997 atotal of $1,124,415 in revenue has been collected from the Public Defender
application fee. By contragt, if the $25 fee had been assessed and collected for dl of the
OSPD's clients during the six-year period, Fisca Y ears 1997 through 2002, more than
$5.1 million in revenue would have been added to the State's Generd Fund. If the fee had
been applied in only one-hdf of the cases from Fisca Y ears 1997 through 2002, about
$2.6 million would have been generated. Overdl, in Fiscal Y ear 2002 we estimate thet the
fee was waived or was not collected in amost 80 percent of the OSPD cases.

The following exhibit shows the disparity between casdoad and fee revenue among the
regiond trid offices. Asshown, there doesnot gppear to be astrong relationship between
caseload size and fee revenue collected. That is, offices withlarger/smaler casdoadsdo
not necessarily collect a corresponding proportiona share of fee revenues. For example,
the Denver regiond trid officerepresented dmost 14 percent of the OSPD'stotal caseload
in Fisca Year 2002. Y et, the fee collected by the Court in Denver represented |ess than
two percent of total fee collections. The lack of fee assessment and collection is clearly
demonstrated in Brighton where it appears only 8 of that office's 3,413 cases were
assessed the $25 fee, for atotd of $200 in revenue.



Indigent Defense Performance Audit - February 2003

Fee Revenue and Caseload
By Regional Office
Fiscal Year 2002
Total Fees Total Percent of |Percent of Total
Regional Office* Collected Caseload Total Fees Caseload

$12.100 84 6.5 22

1,100 0.6 7.5
600 0.3 6.7

200 0.1 9.2
33.775 154
2,815 . 13.8
28,375 2.3
5,250 . 14
1,000 ) 24
1,325 . 3.8
1475 ) 1.0
15,230 . 6.6
7.520 ; . 3.9
16,253 } 6.3
3,881 . 2.2
6,400 . 16
23,290 X \ 7.8
9,375 . 13
5250 15
4,725 536 . 14
5,875 520 . 14

185,814 37073
Sour ce: Auditor's analysis of Office of the State Public Defender caseload data and Office of the State Court

Administrator fee collections receipt data.
Table does not include Broomfield or Appellate Division.
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Fee Problems Persist

From our review of public defender case files, interviews with public defender and court
clerk staff, and observations at severa court clerk offices, we identified severa
inconsistencies and problems with the assessment and collection of the public defender fee,
Theseinclude:

» Payment or waiver of the fee is not routinely verified prior to public
defender representation. Except as described below, by datute, “a
nonrefundable gpplication fee of twenty-five dollars shdl be pad at the time the
gpplication is submitted, and no gpplication shal be accepted without payment of
the fee” However, in dmost one-hdf (47 percent) of the files we reviewed, the
application for public defender representation did not indicate whether the fee had
been paid, reduced, or waived. Yet, legd representation was provided in dl of
these cases.

* Defendantsinitiate fee waivers. As stated previoudy, the Office of the State
Public Defender is satutorily respongble for determining digibility, however, “the
court may, based upon the financid information submitted,” reduce the $25
gpplication fee to ten dollars or waive the feg, if the person remains in custody or
if the court determines that the individua does not have the financia resources to
pay the fee. We found, however, that this Satutory directive is not dways
followed. Specificaly, duringtwo of our Sitevisits, weobserved defendants, rather
than the court, initiating walvers of their own fees. In addition, we saw no financia
informationrequested or submitted to support the defendants’ clamsof an inability
to pay the fee asisrequired in the State Court Administrator’ s Fiscal Procedures.

* Inconsistencies exist in the application of established procedures. Not al
courts are aware of the statutory fee options of $25, $10 and $0. One court
assesses a $15 fee. In other cases, information given to the defendant makes
mention only of the $25 fee with no reference to the reduced fee of $10 or the
possihility of fee walver.

Propose Statutory Change

Current practice in other states supports the notion of a fee for indigent defense services.
Ten of eleven states we contacted with public defense systlems smilar to Colorado have
adopted ether a fee or a method for clients to reimburse dl or a portion of their public
defender costs. Public defensefeesin these statesrange from $10in New Mexico to $150
in Massachusetts. Both New Jersey and Delaware assess a $50 fee. In Wyoming and
lowa, Statutes prescribe that clients reimburse the State, if they have the ability to pay.
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If Colorado is to continue attaching a fee related to public defender representation,
fundamenta changes are needed initsdesign and gpplication. Two primary reasonsfor the
problems associated with the public defender application fee arer  the timing of fee
assessment, and, the lack of emphasis on fee collection. Changing Colorado’s current
public defender application fee Satute could address these issues and improve the viability
of thefee. Specificdly:

C Changing thepoint at which thefeeisassessed from thetime of application
to sometime later in the process. By Satute, the feeis currently established as
an application fee to be pad a the time the defendant's application for
representationissubmitted. Thewaysinwhich court proceedingsare handled make
fee assessment, verification, and collection at the time of gpplication difficult.

Asessing thefeelater in the process such asthetime of "first gppearance” in court,
could have postive results. The fee would no longer be an "application” fee, but
rather, afee for public defender services. Correspondingly, the fee would be re-
categorized from a *miscellaneous charge for services of the clerk's office’ to,
possibly, a“defense” or “counsd” fee. Currently it is categorized as a charge for
court clerk services as are writs of garnishment and attachment, certificates of
dismissd, and returned check charges. Categorizing the fee asacounsd feewould
moreappropriately placeit among feessuch asthevictims compensation fund, drug
and sex offender surcharges, youthful offender surcharge, and cost of prosecution
fee.

C Changing thefee amount to more closaly reflect increasesin the costs for
public defender servicesaswell ascourt costs associated with assessment
and collection. Eliminaing the exigting reduced fee amount of $10 is reasonable
and would amplify theprocess. A differentid or diding fee scde based on whether
the crimind charge is afelony or misdemeanor could aso be explored.

C Improving methods of verifying fee payment, waiver, and collection. After
our 1995 audit, fiscd policies were developed and disseminated by the Colorado
Supreme Court regarding responsbilities for the OSCA to collect the fee and the
OSPD to verify fee payment. However, these procedures are not being followed,
and monitoring for complianceis limited.

The Officesof the State Public Defender and of the State Court Administrator need towork
together to propose legidative changes, no later than the 2004 Legidative Session, and
adopt appropriate policies and procedures accordingly.
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Recommendation No. 2:

The Office of the State Public Defender and the Office of the State Court Administrator

should work together to improve fee assessment and collection by proposing legidative

change no later than the 2004 Legidative Sesson. Legidative changes should addressthe:
a. Timing of fee assessment and collection.

b. Amount of thefee

c. Use of fee revenue for a specified purpose such as reimbursement for public
defender services.

d. Veification of fee payment, collection, or waiver.

Office of the State Public Defender Response:

Patidly Agree. To beimplemented by June 2003. The Office of the State Public
Defender will meet with the Office of the State Court Adminidrator to improve fee
assessment, timing, and collection.  In conjunction with the State Court
Adminigrator we will evauate whether legidation is necessary.

Judicial Department Response:
Patidly Agree. To be implemented by June 2003. The State Court

Adminigrator’s Office will work with the State Public Defender’ s Office to review
the assessment and collection of the fee and determineif legidation is necessary.

Completeness of Files

During our review of Public Defender casefileswe found numerousingtancesinwhich case
files did not contain information needed to determine defendant digibility or to verify
essential components of the application process. Mogt significantly, in our review of 145
open and closed case files from eight of the regiond offices we found that 21 files (14
percent) did not include an application. The public defender application is critica because
it is used to determine and document applicants indigence, and thus, digibility for public
defender representation. Also, Section 21-1-103(3), C.R.S,, States:
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When a defendant or, if gpplicable, his parent or lega guardian requests
representation by a public defender, such person shdl submit an
gppropriate application, the form of which shdl state that such application
Is Sgned under oath and under the penadty of perjury and that a false
statement may be prosecuted as such.

Without an gpplication signed by the gpplicant atesting to hisher indigence, there is no
evidence to support the filing of perjury charges in the event the gpplicant knowingly
provided fase satements to establish digibility.

Of the 124 casefilesin our review that did contain applications, we found thefollowing with
regard to missing or incomplete information:

C In 20 cases, (16 percent) the gpplicant did not sign the application.

C Thirty-five percent (43 cases) did not include information about the applicant's
income.

C Forty percent (49 cases) of applications did not include the gpplicant's expenses.

C More than one-haf (52 percent) of applications did not include the applicant's
assets.

C Although most applications (92 percent) were sgned by the attorney, pardegd,
secretary, intern, investigator, or court personnel who took the application and
determined igibility asrequired, in ten cases, or eight percent, gpplicationsdid not
include a signature or name.

The types of information noted above are ether currently required to determine if the
goplicant is digible for Public Defender representation or needed to document whether
digibility determination was accurate and whether the application was processed correctly.

We bdievethe Office of the State Public Defender should ensure the completeness of case
filesin rdaionto defendant applications. Currently theannud internd auditsof theregiona
trid offices do not include adequate reviews for the completeness of gpplications and the
accuracy of digibility determination. A more comprehensve review of defendant
gpplications would include items such as required signatures, income data, evidence of
income verification, and evidence of fee payment/waiver. In offices where deficiencies are
identified, steps should be taken in a timely manner to correct errors and omissions and
ensure future gpplications are complete.



Report of The Colorado State Auditor 27

Recommendation No. 3:

The Office of the State Public Defender should ensure the completeness of defendant
goplications by conducting comprehensive reviews of these applications. Application
reviews should be made part of theinterna audit function along with appropriate follow-up
procedures including corrective measures when errors and omissons are identified.

Office of the State Public Defender Response:

Agree. Tobeimplemented by March 2003. Theinternd audit guiddinesfor Fisca
Y ear 2003 have been changed to include gpplication reviews. Based on the data
collected in these Fiscdl Y ear 2003 audits, the Office of the State Public Defender
will implement corrective measures as needed. It should be noted that we have
already implemented new Proceduresfor Determining Indigency and Appointment
of Counsd.

Resour ce M anagement

We aso reviewed the Office's resource management practices and identified three areas
in which the Office should makeimprovements: cost evauations, performance evauations,
and performance measures. In the following sections we present our recommendations for
these three aress.

Evaluate Costs

The Office of the State Public Defender does not routindy or comprehengively evduateits
costs per case and costs per regiona trid office. In our last audit we recommended the
Office develop a system to document the demand for services, distribute staff resources,
and determine the codts for its legad services. Since tha time the Office has made
enhancementsin dlocating and monitoring its staffing resources, and did conduct a cost-
per-case andysisin 1999. However, improvements are gill needed in determining and
evauating costs. Cost evauation isan important management tool for any agency. For the
Office of the State Public Defender, systematic, comprehensive cost assessments are
needed to adequately explain and address.
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Changes in costs by case type - Felony cases are considered to be the most
complex and thus, most costly, of the three types of cases (felony, misdemeanor,
and juvenile) handled by the OSPD. However, as the following table shows, the
OSPD'’ s costs for misdemeanor and juvenile cases haveincreased at agreater rate
than have its felony case codts.

Office of the State Public Defender

Cost Per Closed Case by Case Type
Fiscal Years 1999 and 2002

Case Type

Total
Caseload
1999

Average
Cost per
Case

Total
Caseload
2002

Average
Cost per
Case

Per cent
Changein
Cases
99-02

Per cent
Changein
Cost/Case

99-02

Felony

36,337

$384

40,789

$439

12.3

14.3

M isdemeanor

17,658

231

20,607

305

16.7

32.0

Juvenile

9,818

204

9,524

248

-3.0

21.6

TOTALS

63,813

$314

70,920

$373

11.1%

18.8%

Sour ce: Office of the State Auditor analysis of Office of the State Public Defender data.

Cost differentialsamong regional trial offices- Average costs per caseamong
the regiond trid offices range from alow of $112 at the Sterling satdlite office to
ahigh of $614 in Sdida. Office management provide various explanationsfor the
cost variances shown in the exhibit on the following page. For example,
management told usthat Boulder’ s average cost of $254 per case (whichisamost
$100 lessthan the sate average) can be attributed to the “ charge bargain” process
(as opposed to pleabargaining). This process dlowsthe atorneys moreflexibility
to negotiate with the prosecution and avoid going to trid. The Glenwood and
Steamboat Springs Offices above average costs are both the result of higher office
rentsin those two locations, according to the OSPD management. Although these
explandions may be accurate, we believe the Office needs to provide more
systematic and objective anayses of the cost per case differentids among its trid
offices to include such components as office overhead expenses, travel, and
persona services expenses for attorneys and support staff, etc.
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Office of the State Public Defender
Cost Per Closed Case By Regional Office
Fiscal Year 2001

Dollar
Total Average Cost | Variancefrom
Regional Office Caseload Per Case State Average

Alamosa 1,068 $424 $70
Arapahoe 6,032 $364
Boulder 4,328 $254
Brighton 5,608 $347
Colorado Springs 10,060 $287
Denver 10,112 $351

Denver Drug Court 3,107 $150

755 $509
1,408 $377
2,404 $381
Glenwood Springs 746 $511
Golden 4,223 $406
Grand Junction 2,721 $344
Gredey 3,334 $377
1,427 $339

945 $416
4,874 $314

511 $614

Slverthorne 087 $430
Steamboat Springs 861 $417
1,328 $112

733 $377

67,572 $354

Sour ce: Office of the State Auditor's analysis of the Office of the State Public Defender data
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» Costs for all case-related services - In Fisca Year 2002 miscellaneous
proceedings and partial servicesrepresented amost 48 percent of the OSPD’ stotal
annua casdoad. Y et, the Office does not eva uate the costs for these case-rel ated
proceedings. Examples of miscellaneous proceedings and partial servicesinclude
probation revocations, sentence re-consderations, and appedls. In calculating
costs, the Office amply categorizesthese serviceswith their corresponding origind
case type. As the table below shows, miscellaneous proceedings and partia
sarvices have asoincreased at amuch faster rate than felonies, misdemeanors, and
juvenile cases during the six-year period, Fiscal Y ears 1997-2002.

Office of the State Public Defender
Changein Cases and Miscellaneous Proceedings
Fiscal Years 1997 and 2002
Type 1997 2002 Per cent Change

Felony 16,585 18,736 13.0
Misdemeanor 11,695 13,864 18.6
Juvenile 4,542 4,473 -1.5
Miscellaneous Proceedings 18,318 23,974 30.9
Partia Services 7,415 9,873 33.2
TOTAL 58,555 70,920 21.1%
Source: Office of the State Auditor's analysis of the Office of the State Public Defender data.

C Costs for new offices- In response to a new court and the appointment of an
additiona judgein Broomfield, the OSPD isin the process of opening anew office
infreccomLnty. Iniits Fiscal Year 2002 Budget Reouest, the Office prepared a cost analysis for this new office
However, with the exception of felony case dita, the Office wes uneble to Subsaniae arourniss fgaoiirgire
cost estimates at the time of our audit. In addition, because the Office does not
routindy evauate individud office codts, it was unable to provide a comparative
andydss of these cods. As a result, we were unable to determine the
appropriateness and reasonableness of the estimates presented by the Officeinits
Fiscd Y ear 2002 Budget Request.

C Statutory recovery of costs - As previoudy stated, statutes mandate that the
court recover public defender costswhenever it determinesthat adefendant hasthe
ability to pay. Currently, the Office does not evaluate costs on a per case, per
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attorney, or per regiond office basis. Consequently, determining an accurate
amount to be recovered for a pecific case would be a difficult and laborious
Process.

Timekeeping System is Recommended

The Office of the State Public Defender is unique among state agencies and legd offices
inits lack of atimekesping system for documenting and monitoring the ways in which its
daff spend their time. For example, timekeeping systems are used in other legd offices
induding:

C State Department of Law (State Attorney Generd’ s Office)
C Officeof the Federd Public Defender

C Other gates public defender offices

C Privatelegd firms

Office management believes that implementation of a timekeeping system would be
burdensome and difficult. They believe it would be dmost impossible to identify and
account for the multitude of tasks involved in each case. Additionaly management
questions the costs and benefits of a timekeeping system. Yet, there is precedent for
timekeegping withinthe OSPD. Specificaly, attorney timeiskept on al desth pendty cases
S0 that costs can be reported to the Joint Budget Committee. Also, timekeeping servesas
the basis for the consultant studies the Office has twice contracted for (at a tota cost of
about $120,000) to devel op workload measures. These workload measuresare then used
by the OSPD in budgetary/staffing requests and resource allocations.

We bdieve that a timekeegping system is the most logica and time-tested method for
determining cogts. Although the Office employs a systematic method, the Spangenberg
model, to determine workload, this model cannot provide explanations for cost variances
among regiond trid offices. Currently the Office closes more than 70,000 cases per year
and employs more than 300 staff, located in 22 offices statewide. As a result, a more
objective and reliable method other than the current anecdota and ad hoc method used to
explan cost varianceis needed. In addition, in an agency like the Office of the State Public
Defender, where persond services represent the mgority of tota agency costs (dmost 82
percent in Fiscad Year 2001), a timekeeping system could significantly enhance case
management.  Unless the Office can establish some other method of identifying and
eva uating costs and managing resourcesthat providesthe detail needed on acase-by-case,
office-by-office, attorney-by-attorney bass, then, we believe a timekeeping system is
essentidl.
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Recommendation No. 4:

The Office of the State Public Defender should improve its identification and eva uation of
its cogts for services by:

a  Implementing atimekesping system for dl aff, induding attorneys.

b. Routindy evauating and explaining changesin codts, including costs on a case-by-
case, dtorney-by-attorney, office-by-office bass, and using this information in
management decisons.

Office of the State Public Defender Response:

Patidly agree. To beimplemented by March 2003. The Office of the State Public
Defender will more routindy evauate changes in cogts and use thisinformation in
management decisons. The Office of the State Public Defender routindy and cost
effectively evauatestime utilization by Deputy Public Defenders. Current costsfor
implementation of aformd time-keeping systemisnot now cost effective. Wewiill
continue to review the feasibility and effectiveness of atime kegping system, noting
that the reason privatefirms and the Department of Law track their timeisfor billing
purposes.

Timdiness of Performance Evaluations

Inour 1995 audit we found that the Office was not conducting timely evauations of senior
g&ff, including office heads, a the regiond trid offices. As aresult, we recommended that
the Office ensuretimely and formd evauations of al saff induding senior Saff and regiond
trid office heads. In our current audit, we found that the Office has made improvementsin
its performance eva uation processin the following ways.

C The Office implemented a system to evauate al office heads biennidly. We
sampled 24 employee files and found that these evaluations were conducted in a
timdy manner.

C The Office has designed a system to provide confidentia staff feedback in the
evaudion of Office heads. From our sample, we found that 98 percent of staff
participated in these evduations. In addition, the State Public Defender solicits
feedback from judges and didtrict attorneys.
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C The Office has devel oped a database system which can be queried by State Office
daff to determine when performance evauations for al other staff are due,
excuding senior saff. State Office gtaff then send remindersto the regiond offices
to submit evauations by the annud date in compliance with Office palicy.

C Hndly, onecomponent of the Officesannud internd auditsisareview of personnd
files to ensure evaluations are curren.

Although improvements have been made, the Office needs to continue working on the staff
evauations, overal. We sampled gaff performance evauations from each regiond trid
office, the Denver Drug Court, and the Appellate Division, and found that 5 of 24 (21
percent) of the eval uations were not conducted annualy. Further, of the five personnd not
evauated annually, one had not been evauated for more than two years. The Office's own
internd auditsfound that 7 of 22, or, 32 percent, of theregiond trid offices did not conduct
timely evauationsin 2001.

Inaddition, the Office of the State Court Administrator conducted an audit in July 2000 and
found that the Public Defender employee evauations were not being conducted annudly.
The Judicid Department recommended that the Office improve its tracking system and
follow Office palicy to evduate staff annualy. Although the Office has made postive
changes, it should continueto ensurethat eva uationsare completed inatimely manner. The
Office hasatracking tool to notify staff when evauationsare due. However, adminigrative
gaff do not routindy check the monthly duedates. Formal evauation systemsareimportant
because they provide support for personnel actions including sdary increases, a historical
record of performance, aguarantee of regular feedback, and animportant management tool
for identifying and measuring statewide gods and objectives.

Recommendation No.5:

The Office of the State Public Defender should improvethetimeiness of saff performance
evauations by tracking them routinely, on a monthly basis.

Office of the State Public Defender Response:

Agree. To be implemented by March 2003. The Office of the State Public
Defender has improved the timeliness of performance evauations and a revised
procedureisin place to verify timely evauations. We bdlieve that evaluaions are
now close to 100 percent in compliance.
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Performance M easures

At thetime of our 1995 audit the Office was reporting only one measure of its performance
to the Joint Budget Committee during the annual budget process. This single performance
measure was to handle a specified number of cases in each fiscd year. Since 1995 the
Office has made significant progress in adopting appropriate and measurable performance
gods and objectives. Some of these are:

C  Ensuring compliance with applicable conditutiona and statutory requirements.
C Streamlining routine processes.

» Providing ahighleve of training.

» Maintaining a competitive work environment to attract and retain qudified saff.

In our current audit we found that the Office should continue making improvements in
measuring its performance. This could be done by reviewing goals and objectivesto ensure
al aspects of its performance are measured and obsolete measures are diminated. In
addition, the Office continues to maintain, as a measure of its effectiveness, its casdoad.
The Office could develop qualitative measures of attorney effectiveness. We adso identified
performance measuresthat areno longer applicable because they have been accomplished,
yet, they are ill included in the Office's budget requests. These obsolete measures need
to be diminated and other mesasures established if the overdl goas and objectives remain
the same. Routindly updating performance measures provides the Office, the Joint Budget
Committee, and otherswho monitor and evauate the activities of Sate entities, benchmarks
from which to measure accomplishments and assess the effectiveness and efficiency of
operations.

Recommendation NoO. 6 :

The Office of the State Public Defender should routinely update the performance measures
reported to the Joint Budget Committee in its Annuad Budget Request, diminate any fully-
implemented performance measures, and design new measures of efficiency and
effectiveness to meet exigting objectives.
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Office of the State Public Defender Response:

Agree. Tobeimplemented by June2003. The Office of the State Public Defender
will work with the Joint Budget Committee staff to routinely updatethe performance
measures it reports and will diminate fully-implemented measures ayear after they
have been implemented and design new measures.
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The Office of Alternate Defense
Counsd

Chapter 2

Background

Conflict of interest cases occur when the Office of the State Public Defender (OSPD) has
aconflict with aclient, and therefore, is precluded from acting as legd counsel. Prior to
1997, conflict of interest caseswere financed through aseparate line in the OSPD budget.
Judges appointed private attorneysto handle casesin which the OSPD had aconflict. The
OSPD was responsiblefor paying private attorneys representing conflict clients. Although
the attorneys representing conflict clients were independent of the Public Defender, the
adminigrative and financid elements of a case were not.

The Office of Alternate Defense Counsel (OADC or the Office) was established as a
separate agency within the Judicid Branch in 1997. According to Section 21-2-101(1),
C.R.S, an dternate defense counsd was established to provide legdl representation in
circumstancesin which the state public defender had aconflict of interest in providing lega
representation. Although not organizationdly located within the Office of the State Public
Defender, the OADC is an integrd component of the State's representation of indigent
clients. The OADC must uphold federal and state condtitutiona amendments for the right
to counsd and due process, and provide defense to indigent persons, accordingly. The
Office is respongble for retaining private atorneys to provide counsd to indigent
defendants requesting representation in crimina cases where a conflict of interest exigts.
The Office and its attorneys must comply with Colorado Rules of Professond Conduct
and American Bar Association standards relating to the adminidtration of the defense
function of crimind justice.

Audit Findings

Overdl, we found that the Office of Alternate Defense Counsal needs to improve its
operations to ensure greater accountability for the quality of representation and the
expenditure of resourcesfor which it isresponsble. Wefound wesknessesin the Office's
exiging practices for selecting, gppointing, and monitoring its contract attorneys. We adso
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found that the Office needs to implement better controls to ensure efficient program
operations, effective monitoring and overdght of vendors, compliance with statutes and
regulations, and appropriate data management. The findings presented in this chapter
indude:

C The Office cannot demondtrate that it has indtituted adequate selection and hiring
processes to ensure the engagement of qualified attorneys.

C The Office does not execute contracts with attorneys, as required in Satute.

C The Officgs billing and payment practices are labor-intensve and inefficient and
do not provide needed controls over the expenditure of state resources.

Conflicts of Interest

In order for a case to be transferred from the Office of the State Public Defender to the
OADC, the case must have a conflict of interest thet is atrue legd conflict. For example,
conflicts of interest may exist when:

C Co-defendants are represented by the Office of the State Public Defender.

C A dient has been represented previoudy by the Office of the State Public
Defender.

C Both awitness and adefendant in the same case are represented by the Office of
the State Public Defender.

In totd, there are over twenty types of conflicts of interest, and it is possble for one case
to have multiple conflicts. However, Section 21-2-103(1.5)(c), C.R.S,, Sates that case
overload, lack of resources, and other smilar circumstances do not condtitute a conflict of
interest.

According to Colorado Chief Justice Directive 97-01, the Office of Alternate Defense
Counsd mugt maintain a lig of qudified atorneys for use by the courts in making
gppointments to conflict cases. When the Court determines that the Public Defender has
aconflict of interest with aclient, it setsforth, in awritten order, the reason for the conflict,
appoints the Office of Alternate Defense Counsdl, and notifies the gpproved OADC
private atorney who is to represent the defendant. I1n instances where a defendant has a
conflict with the appointed OADC attorney, the case is transferred to an aternate
approved attorney.
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Organization Structure

A nine-member Alternate Defense Counsd Commission (the Commission), appointed by
the Colorado Supreme Court, oversees the OADC. The Commission gppoints, and has
the ability to discharge, an individud to serve as the Alternate Defense Counsd (the
OADC Head). In addition, the Commission serves as an advisory board to the OADC
Head concerning the development and maintenance of competent and cost-effective
representation. Six membersof the Commission, representing each of thesix congressond
districts, must practice crimina law in the State of Colorado. Three members are non-
attorney citizens of Colorado. The OADC Head serves aterm of five years and is not
subject to term limits. The OADC office is located in Gredey. Office Saff handle duties
induding sdecting and assgning attorney's, examining attorney case assgnmentsto ensure
true conflicts exis, reviewing vendor bills for gppropriateness, and gpproving vendor
payments.

Budget and FTE

In Fiscal Year 2002 the OADC expended about $11.3 million. The Office has four
employees—three FTE, and one full-time contract employee. In addition, the Office
sometimes employs two part-time seasond staff. In Fiscd Year 2001, the Office paid a
total of 454 attorneys for their services on conflict cases. Tota payments to individua
attorneys ranged from alow of $208 to a high of more than $135,340. These atorneys
arenot classified state empl oyees. Rather, they are considered contract employeesand are
ather permanently assigned to courtrooms or temporarily agppointed to represent
defendants on a case-by-case basis. Attorneys and other vendors (expert witnesses,
investigators, interpreters) who provide lega services on a contract bas's represent the
single largest percentage of the Office's tota expenditures. In Fiscal Year 2002, tota
vendor and contract expenditures were $10.9 million, representing 96 percent of the
Offices total expenditures.

Caseload

In Fiscal Year 2002, the OADC had an active caseload of 8,693. The mgority of cases
(7,758) were criminal and 935 were post-conviction and appellate cases. A case is
"active' until the Office receivesthefind bill. The following table displays a breakdown of
the Officesactivecrimina casd oad by casetype—fe ony, misdemeanor, andjuvenile—for
Fiscal Y ears 1999 through 2002. Adult felony cases represent an increasing portion of the
active crimina cases, ranging from about 55 percent of thecrimina casdload in Fiscal Y ear
1999 to more than 64 percent in Fiscal Year 2002. In addition, as the table shows, the
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number of adult felony cases increased by 7.3 percent during this period while the tota
number of active crimina cases decreased by dmost 8 percent.

OADC Active Caseload by Charge
Fiscal Years 1999 through 2002

FY
Charge 1999 | FY 2000 | FY 2001 | FY 2002

Adult Felonies 4,661 4,770 4,641 5,001

Adult Misdemeanors* 1,207 1,164 1,085 1,205
Juvenile 2,532 2,528 2,292 1,552

TOTALS 8,400 8,462 8,018 7,758

Source Office of the State Auditor analysis of the Office of Alternate Defense Counsel data.
Note:  Thetable does not include 935 post conviction or appellate proceedings.
*|ncludes DUI, Traffic, and Adult Probation cases.

Attorney and Vendor Payments

The OADC atorneys and other vendors hill the Office of Alternate Defense Counsel for
relmbursement for incurred court costs and expenses. Mogt attorneys bill on the basis of
hourly rates while others are paid aflat rate. In Fiscal Year 1999 the hourly rates were
adjusted to provide a pay increase. The following table reflects the Fiscd Year 2002 pay
rates.

Office of Alternate Defense Counsel Pay Rates

Fiscal Year 2002
Vendor Rate

Attorney

Desth Penalty Cases $65.00/hr

Type A Felonies (violent crimes) $51.00/hr

Type B Felonies (non-violent) $47.00/hr

Juvenile, Misdemeanor & Traffic $45.00/hr
Investigator $33.00/hr
Expert Witness $80.00/hr and up
Trandator/Interpreter $25.00/hr
Pardegd $20.00/hr
Travel $30.00/hr
Mileage $0.28/mile

Sour ce: Office of the State Auditor analysis of OADC data.
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Attorney Selection

The Office does not consistently screen attorneys prior to hiring them. Consequently, the
Office cannot ensure that it is engaging licensed attorneys to provide adequate legd
representation of indigent clients, asdirected in statute. To determine how the Office selects
attorneys we reviewed the gpplications on file for asample of 35 attorneys who represented
clientsin Fiscal Year 2001. We aso surveyed these attorneys and interviewed OADC
management regarding their hiring practices. We found the following weaknesses.

C Five of thirty-five attorneysdid not have an application on filein the OADC
office. Of these five attorneys, two told us that they had never completed an
application. The Office paid the five attorneysatota of morethan $74,000in Fiscal
Year 2001. In addition, the Office assigned two of the five permanently to a
courtroom.

C Seven of thirty-five attorneysreported that they werenot inter viewed by the
OADC gtaff or management prior to appointment to a case. Interviewsarea
necessary dement of the hiring process. Whether conducted over the phone or in
person, interviews provide an employer more substantive knowledge about potentia
employees. In addition, by not conducting standard interviews, the Office is not
following the same sdlection procedures with dl of itsapplicants. Therefore, thereis
a aminimum, the gppearance of inequitable hiring practices.

C The OADC does not verify the qualifications and references of all of the
attorneys it hires. Management told us that they review some attorneys
qudifications more than others and contact references and other entities associated
withthe attorney. However, management aso told usthat they do not always check
every atorney's qudifications and references.

It isimportant that the Office of Alternate Defense Counsd adopt and document standard
procedures for selecting and hiring attorneys. First, gpplications should be completed and
kept on file for dl atorneys. Although the OADC's web Ste Sates that an attorney must
complete an Applicationfor Admission to the Alternate Defense Counsd Appointment Ligt,
this requirement is not enforced. Completion of the gpplication is critica becauseit requires
candidatesto provideinformation, such asthe attorney registration number, which isessentia
for verifying credentids. The registration number and/or the atorney’s name is needed to
determine an attorney’ sstatusand disciplinary history through the Colorado SupremeCourt’s
website database. 1n addition, keeping gpplications on file documents attorneys' attestations
to the truthfulness of the information provided.
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Second, the OADC needs to verify the background and qudifications of applicants and
conduct interviews. Management a the Office of the State Public Defender, the Digtrict
Attorney’s Council, and the Office of the Child’s Representative dl told usthat they require
applications, verify references, and conduct formd interviews. Inthe case of didtrict attorneys,
background checks are so conducted at the time of hire. After that time however, didtrict
attorneys, like public defenders, are relied upon to salf-report issues or activities that may
compromise their ability to practice law in the State.

Recommendation No. 7:

The Office of Alternate Defense Counsd should ensure greater accountability for the quality
of representation it provides by:

a. Requiring al gpplicants to complete and submit an application.
b. Documenting the results of interviews with dl applicants.

c. Reviewing the background and qudifications of applicants prior to selection, and
documenting this review.

Office of Alternate Defense Counsel Response:
Agree. To beimplemented by June 2003.

a ADC will require al gpplicants to complete and submit an application.
b. ADC will document the results of interviews with al gpplicants.

c. ADC will review the background and qudifications of applicants prior to
sdection. ADC will dso document thisreview.

Attorney Contracts

Statutes mandate that the Office execute contracts with the attorneys who represent indigent
clientsin conflict cases. Specificaly:

C Section 21-2-103(4),C.R.S., states that the Office of Alternate Defense Counsdl
shdl provide legd representation for indigent persons by contracting with licensed
attorneys pursuant to Section 21-2-105.
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C Section 21-2-105(1),C.R.S., dtates that the Office shdl contract, where feasible,
without prior approva of the court, for the provision of attorney services. The
contract must specify that the services shdl be provided subject to Colorado Rules
of Professonal Conduct.

In addition, statutes stipulate that the OADC shall establish, wherefeasible, an approved list
of atorneys to serve as counsd. As a condition of placement on the approved ligt, the
attorneys must agreeto provide services based on the terms established in the contract. After
sdecting an atorney, the Office places his or her name on alist of available attorneys. In
Fisca Year 2001 the OADC paid 454 private attorneys to represent conflict cases. The
Office assigned 202 of these attorneys to specific courtrooms, judges, divisions, or digtricts.
These attorneys handle al conflict cases in their assigned locations. The remaining 252
attorneys were not assigned to a specific location, but were on-cdl for appointment.

Contrary to gatutes, we found that the OADC does not routinely execute contracts with the
attorneys paid to represent defendants in conflict cases. For example:

C The Office has not executed any contracts since 1998. As areault, in Fiscd
Y ear 2001, fewer than one-third (143) of the Office's roster of 454 paid attorneys
were under contract with the Office.

C Evenin 1998 the Office did not execute a contract with all of its attorneys.
More than one-haf (52 percent) of the 363 attorneys retained by the Office in June
of 1998 did not have contracts.

C Of the 202 attor neys the Office assigned to courtroomsin Fiscal Year 2001,
only 82 had acontract. Thismeansthat only about 41 percent of the attorneyswith
permanent OADC assignments in 2001 were working under contract.

Contracts Provide Safeguards

Asnoted earlier, Section 21-2-105, C.R.S,, declaresthat as acondition of placement onthe
approved list, the OADC attorneys must agree to provide services based on the terms
established in acontract. A contract provides necessary safeguardsfor the Office and for the
State in its representation of indigent defendants in conflict cases. Without a written, vaid
contract, the Office has limited recourse if an attorney fails in the discharge of his or her
respongbilities to the client and to the State. For example, the Office's existing contracts
specify that the attorney:
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C Must be licensed and must provide representation in a thorough, competent, and
professonad manner subject to al applicable standards, rules, regulations, and
gatutes.

C Must providerepresentation upon appointment and continuein al mattersarisngfrom
gppointment, including the filing of an gpped.

C Mug mantan dient filesand recordsfor at least five years, and may not subcontract
his or her duties.

C Mus agreeto the OADC hourly pay rates, and bill in atimely and accurate manner.

By not executing contractswith itsattorneys, OADC hasno meansof enforcing these contract
terms and conditions. Moreover, the contract devel oped by OADC stipulatesthat attorneys
must render servicesin accordance with Colorado Rules of Professond Conduct and remain
in good standing with the Colorado Supreme Court. Thisisacontract provison required by
datute. It is, therefore, the duty of the Office to notify attorneys of this requirement. Without
written contracts, OADC cannot ensure that attorneys adhere to these provisions. Lack of
contracts could also subject the OADC and the State to risks because an agent of the State
is paying for serviceswithout awritten agreement. These contracts safeguard the agency and
the State againgt future liability issues. We aso found additiond risk associated with the lack
of written contracts as attorneys may engage in improper billing practices.

In addition, contracts provide one means of monitoring and documenting attorney
performance. Currently the Office does not conduct performance reviews or evaluations of
dl of its atorneys. Smilar to its hiring practices, the OADC's performance evaluation
practicesareinformal and sporadic. They aread so undocumented. Werequested attorney files
to review gpplications, contracts, workloads, performance evauations, and related
information. Wefound that the Office does not maintain attorney personnd filesor collect and
compile this type of information. Implementing a forma monitoring system is important
because it provides support for personnel actions, a record of performance, a means of
regular feedback, and a tool for measuring the Office's gods and objectives. By outlining
performance expectationsin the contract, the Office and the attorney have abasisuponwhich
to evaduate success or fallure. Documenting this information is critical because it provides
accountability for Conditutiona, statutory, and legd provisions and requirements regarding
the quality of representation. The contract can dso serve as amechanism to inform contract
employees about complaint and grievance processes which are standard practice in human
resource management.
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Execute Contracts

In August of 2002, the Office updated its 1998 contract to include guiddines for indigent
defense and appellate procedures. Asaresult, it would appear that the 1998 contracts, under
which some attorneys are still engaged, are no longer valid. In September 2002 the Office
placed a copy of the revised attorney contract on its web Site. Yet, it does not require
attorneys to complete the contract or indicate on the web ste that a contract is required.

We recognize there are ingtances in which it may not be feasible (as indicated in statute) for
the Officeto enter into written, contractuad agreementswith attorneys. 1n some circumstances
judges appoint private counsd in conflict cases without the prior knowledge of the Office.
However, thisisnot common practice. Asindicated previoudy, in Fiscd Year 2001, only 82
of the 202 attorneys the Office had assigned to specific locations or courtroomswere under
contract. Therefore, the Officeis awarethat it hires and permanently assgnsthe mgority of
its attorneys without benefit of awritten contract.

The Office should execute contracts with dl of its attorneys. We found that other offices
which represent indigent defendants, such asthe Office of the Child’ s Representative (OCR)
and other states conflict offices, execute written contracts with private attorneys. According
to OCR gaff, they execute contracts with each of the approximately 225 private attorneys
who handle cases, and Connecticut, Maryland, Wyoming, and North Carolina also contract
with the private attorneys who represent their clientsin conflict cases.

Indeveloping its contracts, the Office of Alternate Defense Counsel should consider adopting
atimelimit a which contractswould naturaly expire. Currently, acontract remainsvaid until
anew oneissgned. However, acontract may beterminated at any timeby ether the OADC
or theatorney. A timelimit, such asthreeyears, would provide benefitsby balancing the need
for adminigrative efficiency with the need for both partiesto periodicaly and formaly renew
their understanding of the responsibilities of each. We found that more than three-quarters
of the attorneys who contracted with the Office in 1998 continued to provide legd
representation for the Office in 2001. This indicates that many attorneys continue their
associationwith the OADC for extended periods. Consequently, more frequent contractual
renewals are even more relevant.



Indigent Defense Performance Audit - February 2003

Recommendation No. 8:

The OADC should execute written contracts with dl attorneys selected to handle conflict
cases within the State. This should include:

a.  Natifying current and potentid attorneys, through the Office'sweb site or some other
method, of the statutory requirement for contracts.

b. Implementing contract time limits.

c. Ensuring performanceexpectationsareclearly ddineated and performanceisformally
evauated and documented as part of the contract renewal process.

d. Maintaining personnd files or records on al contract attorneys.

Office of Alternate Defense Counsel Response:

a

Agree. To beimplemented by June 2003. The ADC will notify ADC atorneys
of the statutory requirement for contracts.

Agree. To beimplemented by June2003. The ADC will establishtimelimitson
the contracts.

Patidly agree. To be implemented by June 2003. The ADC will clearly
delineste performance expectations. The Guiddines for Indigent Defense is
posted onthe ADC websiteand incorporated by referencein the contract. ADC
will dso evaduate performance and document this on an ongoing basis.

Agree. Tobeimplemented by March 2003. The ADC will maintain al pertinent
documents on dl contract attorneys.

Billing and Payment Practices

The OADC daff spend an excessve amount of their time-we estimate about 70
percent—reviewing and processing attorney bills and payments. We bdievethat if the Office
were to implement severad measures such as reducing the billing cycle, automating billing and
payment practices, and strengthening internd controls, greater efficiency and effectivenessin
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operations would result. For example, if thetime spent on processing billsand paymentswere
reduced, staff could devote more time to ensuring the adequate sdlection, hiring, and
monitoring of attorneys as discussed in the previous sections.

We egtimate that the OADC spends about $150,000 a year manudly processing attorney
bills. Attorneys submit an average of 1.8 hills per case. For Fisca Year 2002, the OADC
reports that it processed 15,456 payments to attorneys for its 8,693 active cases. These
payments totaled $10.9 million. We estimate that each day the Office processes an average
of 120-130 hillsand payments. At the time our audit, processing these bills and payments
required the mgority of time for two full-time staff and two part-time seasond aff.

Asthe following table shows, during the past five fiscd years, the number of hills processed
has increased sgnificantly from fewer than 9,400 in 1998 to more than 15,400 in 2002.

Office of Alternate Defense Counsel

Changein Number of Bills Processed
Fiscal Years 1998 through 2002

FY 1998 | FY 1999 | FY 2000 | FY 2001 | FY 2002

9,357 12,682 14,182 14,992 15,456
Sour ce: Office of the State Auditor’s analysis of OADC data.

The increase can be attributed to the additiond bills generated by mandated costs and from
anincrease in felony cases. Felony cases generdly involve more complex procedures and
take longer to closethan other types of cases. The OADC anticipatesthetrend will continue.
In addition, shortening the billing cyde may dso result in an increase in the number of bills
processed.

Fully Implement Online Billing

The OADC has an online hilling system. However, at the time of our audit, the OADC
estimated that only 10-20 of the attorneys from its roster of more than 450 use the system.
Inaddition, the Office has processed only about 600 billsonline. Furthermore, only between
30-40 atorneys have accessto the sysem. We believe the Office could significantly reduce
itsadminidrative cogsif it were to fully implement its online billing sysem. The online billing
system offers the following benfits

C Reducestimespent on dataentry. Rather thanthe OADC gaff manudly entering
datafrom the Notices of Appointment and Requestsfor Payment, the attorney enters
this datadirectly. Thisreducesthe OADC's data entry time and expense.



Indigent Defense Performance Audit - February 2003

C Preventsincorrect ratesand verifiesamountshilled. The OADC haslimitson
hourly rates for the different case types. These amounts are included in the billing
screen and cannot be changed by the attorney. The attorney enters the hours billed
and based on the case type the system uses a preset rate and caculates the total bill.
Thisreduces errors caused by manualy calculating totalsand preventsincorrect rates
from being entered, thereby eliminating the need for the OADC g&ff to manualy
verify billing rates and recacul ate totals as is the current practice.

C Reduces adminisgtrative workload. Attorneys must submit a Notice of
Appointment prior to submitting Requestsfor Payments. The OADC' shilling system
rejects Requests that do not have a prior Notice and sends an el ectronic message to
this effect to the attorney. Having the sysem automaticaly notify attorneyswho have
not submitted a Notice of Appointment eiminates the need for the OADC gaff to
vaify the hill is within approved limits and create written correspondence to
attorneys.

C Immediately identifies bills exceeding the maximum. Requests that exceed
maximum limitsare a so regjected and an eectronic messageto thiseffect is sent to the
atorney. By dlowing the system to perform this check, the OADC staff can perform
other functions.

In addition, the benefits from an online system would not be limited to the Office. Attorneys
would also derive benefits such as reduced del ays and more prompt payment and automated
records for their own use.

Develop an | mplementation Plan

The OADC has notified some attorneys of its online capakilities through its web site and has
discussed the system at training sessons and conferences. However, the Office has not
developed aplan to sysematicaly implement its online billing capabilities. In May of 2001,
the Office reported to its Commisson that it expected to have dl atorneys online by the end
of the calendar year. However, the number of attorneys using the system at the time of our
audit in 2002 was less than 5 percent.

The OADC management told usthey have agenerd ideaabout how they will bring dl of their
attorneys online (for example, bringing them on in onedidtrict a atime.) However, the Office
has not devel oped acomprehensve plan for completing theimplementation. The OADC gaff
have estimated they would complete the implementation in Sx months—the sametime frame
given to the Commission over a year ago. Other problems we noted with the OADC's
gpproach to implementing its online billing system which need to be addressed include:
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C Deficienciesin reporting capabilities. Office saff stated that some “canned” or
prewritten reports available from the online syssem may not be accurate due to
inconggenciesin data entry. Canned reports have predefined parameters which can
be changed only dightly, if & dl. Asareault, gaff sometimes print a canned report
and also create a specia queried report, if greater accuracy is needed. Queried
reports require the user to input parameters of the data such as time frames. The
OADC does not generdly document the parameters it uses for queried reports,
therefore, some queries must be recreated and the data re-verified to ensure the
correct parameters were used.

C The lack of a means of notifying attorneys of changes. Currently, information
about the system isdisseminated in an impromptu fashion. Some attorneys have been
notified at training seminars and those who have Internet access may view some
announcements on the OADC website. However, the Office does not systematicaly
notify dl attorneys nor doesit place dl announcementson thewebsite. At times, the
Office may send information via email to its atorneys, however this lis is not
complete.  Of the 454 attorneys OADC bhilled in calendar 2001, it has emall
addresses for only 119 of these attorneys. In addition, we determined that 31 of the
119 addresses were invaid. For atorneys to receive this information the OADC
needs correct and current email addresses.

C Inadequatelist of active users. The Office does not maintain an adequate list of
the users accessing its billing system.

The Office should aso consder, in conjunction with itsimplementation plan, the feasibility of
implementing an Electronic Funds Transfer (EFT) process. The EFT could be used to make
electronic deposits to vendors accounts.  Although it is unclear whether eectronic funds
transfers would reduce the time needed for processing payments, use of this sysem hasthe
potentia to reduce costs by eiminating the need for postage and the issuance of paper
warrants.

Recommendation No. 9:
The OADC should fully implement its online billing sysem by:

a. Egablishing an implementation plan to bring dl atorneys online. This plan should
indude a time-line of milestones with gatus reports to its Commission and a
communicated deadline after which it will not accept any billings except those
submitted eectronicaly.
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b. Deveoping reportsto efficiently manage the sysem. These may include a printable
lig of al userswho have accessto the system and aprintable list of which usershave
accessed the system over a specified time period.

c. Studyingthefeashility, including the costsand benefits, of implementing an Electronic
Funds Trandfer (EFT) system for making payment deposits into vendors accounts.

Office of Alternate Defense Counsel Response:
Agree. To beimplemented by May 2003.

a. ADC will devdop an implementation plan with planned goals and atimdine that
isachievable, given the limited Saff.

b. ADC will develop reports as necessary, after doing an economic andysis of the
expenses vs. the potentia benefits derived.

c. ADC will coordinate with the State Controller’ s office to sudy the feasibility of
implementing an EFT sysem.

| mprove System Controls

In addition to lacking a comprehensive implementation plan for its online billing system, the
OADC a0 lacks adequate controls over accessto the system. System controls are critical
for severa of reasons. They help prevent unauthorized use of programs and data on the
system. Thisincludes access to confidentia information. In May 2001, an unauthorized user
successfully broke into the OADC's hilling system. Although no damage to the system
occurred, case datamay have been inappropriately accessed. Controls over system access
reduce the chances that unauthorized individuas could change or delete data, createfictitious
accounts, change pay rates, or otherwise obtain confidential caseinformation. Controlsaso
reduce the risks for errors and other irregularities.

In evauating the OADC's exigting online system, we found the Office lacks a complete list
of sysem users. In addition, no limit exits for unsuccessful logins. After a user has three
unsuccessful log-ins a message appears on the screen for the user to notify the system
adminigrator. However, the user only needs to exit and re-enter the web page to reset their
user identification. Consequently, unauthorized users have unlimited attemptsto log into the
OADC's online billing system. It should be noted that since the completion of our audit
fidldwork, OADC g&ff report that they have restricted the number of unsuccessful log-insto
three.
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Concurrent with developing a plan for fully implementing its online hilling sysem, the Office
needs to improve its controls over system access. Two eements of access security include
authentication and authorization. Authenticating users involves identifying those who attempt
to log on to the system. This indudes maintaining alist of users authorized to access the
system. Authorizing users means alowing access based on the password entered.

Recommendation No. 10:

The Office of the Alternate Defense Counsd should improve access controls to its online
billing system by generating lists of al authorized users and strengthen controls by locking out
users who fail to successfully log in after three attempts.

Office of Alternate Defense Counsel Response:

Agree. Ongoing. ADC will develop reports as necessary, after doing an economic
andyss of the expenses vs. the potentid benefits derived. ADC has dready
strengthened controls that lock-out users after a specified number of faled log-in
attempts.

Billing

We edtimate that at any given time, the Office has agpproximately 3,000 outstanding Notices
of Appointment on file. This means that attorneys have been appointed to 3,000 cases yet
no bills for these cases have been submitted for payment. We sampled 82 of these Notices
to determine the length of time between the OADC's receipt of the Notice and its receipt of
aninitid bill. We found:

» 10 of 82 Notices had been on file a the OADC for more than 365 days without
receipt of abill for legd services.

» 25 Notices (30 percent) had been on file a the Office for more than 180 days.
e Onaverage, aNoticeis outstanding for 161 days.

In Fiscal Year 2000, the OADC gaff manually tracked the bills it recelved each day for the
entire year, documenting the fisca year in which the service was rendered. The Office
compiled these data in aneffort to identify the magnitude of outstanding atorney bills. From
these data, we determined:
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Eight monthsfollowing the 2000 fiscal year end, dmost one out of every five billsthe
OADC received (18 percent) pertained to the previous fiscal year.

OADC paid attorneys an estimated $1.5 million in Fisca Year 2001 for services
rendered during the previousfisca year.

InFisca Y ears 2000 and 2001 morethan 90 percent of bills paid 30 days after fiscal
year end were for attorney services rendered the prior fisca year.

Thelengthy period between gppointment of an attorney and the submission of billsistheresult
of the Offices 180 day hilling policy. This meansthat attorneys have 180 days or 6 months
to submit bills for legal services rendered. Furthermore, we found that the Office does not
enforce the 180 day policy and accepts bills significantly beyond the 180 day period. At the
time of our audit, this practice had caused the following problems

Unnecessarily high workload at the end of the fiscal year. The Office
processed an average of $790,000 in monthly attorney paymentsduring Fiscal Y ear
2001. InJune 2001, thelast month of Fisca Y ear 2001, the Office processed about
$1.4 million in attorney payments, or 178 percent more than the monthly averagefor
the rest of the year. The June increase occurred because the staff attempted to
process and record most of its outstanding hills (we estimate Sx month’s worth) by
fiscal year end.

Increased risk of over expenditures. The OADC dlows its ligbilities (attorney
hills) to remain outstanding for up to and beyond 180 days and cannot identify this
lidhility at the fiscal year end. In Fiscal Year 1999, the Office over expended its
budget by $624,488 due to additiond attorney bills received in the last two months
of the fiscal year. This over expenditure led the State to hold $624,488 worth of
warrants payable to attorneys for 30 days until an emergency supplemental budget
was approved. Dueto the OADC's lengthy billing period and the $624,488 over
expenditure, the State Controller’s Office developed specid year-end closing
procedures for the OADC at the end of Fisca Year 1999. In Fisca Year 2000 the
Officeover expended itsbudget by $110,656 dueto additional attorney billsreceived
a the end of thefiscd year.

Decr eased forecasting and budgeting ability. Accounting stlandards require
expenditures be recorded in the fisca year in which they are incurred unless they
cannot be reasonably estimated. Properly differentiating expenditures between fisca
yearsisaso crucia to the budgeting and forecasting processes.  I1n each of the past
five fiscal years, sgnificant adjustments had to be made to the OADC's budget.
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These included a roll forward in 1998, over expenditures in 1999 and 2000, a
supplementd in 2001, and a negative supplementd in 2002. 1t should be noted, that
dl additiona funds the OADC received (through rollforwards or supplementals)
increased the amount available to pay attorney expenses. In addition to these
increases, the Office transferred monies from other line items into the contracted
atorney lineitems. This trandfer is authorized through a Long Bill Footnote which
permitsthe OADC to transfer up to 1.5 percent between lineitems. For Fisca Years
1998 through 2002, budget adjustments resulted in a $3.3 million increase to the
contract atorney lineitem.

Reduce Billing Cycle

The OADC recently changed the hilling requirements contained in its sandard attorney
contract from every sx monthsto every three to sx months. However, the Office does not
enforce this requirement. 1t should also be noted that this requirement is contained in the
OADC’ s new contract which, as previoudy indicated, isnot routindy used. Onitswebsite,
the OADC requiresits attorneys to submit requests for payment every three months and at
the end of thecase. The OADC hasdenied paymentsfor excessvely untimely bills—onewas
over two yearsold. However, the generd practiceisto pay billsregardiess of when they are
received. Asnoted above, from our sample of 82 atorney notices, wefound that 10 Notices
were more than 365 old. One important reason bills should be submitted in atimely fashion
isthat thelonger they are outstanding, the more difficult isit to verify the reasonableness of the
charges. Because conflict attorneystypicaly are paid based on the number of hours charged
for sarvices, timdy bill submissoniscritica for documenting and verifying the accuracy of the
charges.

Also, more frequent billing throughout the year adleviates the backlog of billsat year end and
the excessve workload on gtaff to process this higher volume during June and July. In
addition, athough the State Controller developed closing procedures for the OADC, these
procedures adone have not been enough to ensure that the OADC's expenditures are
recorded intheproper fisca year. Findly, inMay 2001, the OADC’ sCommission requested
the Office have dl atorneys submit hills in the year in which they performed the service.
However, the OADC has not yet taken adequate steps to implement this directive. We
believe the OADC should shorten the time in which it dlows attorneys to submit bills from
180 days to a shorter increment, such as 30, 60, or 90 days. Recently, Joint Budget
Committeegaff discussed with OA DC management thepossibility of implementingaquarterly
or 90 day hilling cycle. A shorter billing cycle would reduce the unknown liability balance
a fiscd year end, dlowing the OADC to have more completeinformetion for budgeting thus
reducing the risk of over expenditures.
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Recommendation No. 11:

The Office of the Alternate Defense Counsdl should change its current practice of dlowing
attorneys 180 days to submit billsfor services by reducing thisto aperiod of between 30 and
90 daysand by indtituting consequencesfor attorneyswho exceed thistimelimit. The OADC
should fully implement this recommendation by the end of Fisca Y ear 2004.

Office of Alternate Defense Counsel Response:

Agree. To beimplemented by July 2004.

We agree with this concept and have dready begun working on changing the billing
period for dl contractors from 180 to 90 days. We will continue to work toward
completing this change over by the end of Fiscd Year 2004. Reducing the billing
period to half its origind length could potentidly increase the number of bills we
receive by 100 percent. Where an attorney would bill us one time in a 180 day
period, he/she will now bill two timesin 180 days (once every 90 days).

Processing the increased number of billswill be a challenge, but we believe that by
usng the on-line system and other initiatives that we have implemented, we will be
able to meet the chdlenge. Wedon't fed we have the resources necessary to reduce
the billing period less than 90 days. Even with automation, an increase of this
meagnitude could esslly overwhem our smdl office.

ADC will work with legdl counsdl and others to develop reasonable and alowable
consequences for attorneys who are expected to bill quarterly and exceed this time
limit.

Manual Systems

Until the Officefully implementsitsonlinehbilling system there are severd manud practicesthe
Office needs to address to increase efficiency and improve controls over the hilling process.
When online billing isimplemented, including the possible use of eectronic fund transfersto
pay attorneys, these manual processes will likely become obsolete. Until thet time however
the Office should take steps to address the following:
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C Undocumentedbill review and payment procedur es. Thereisno documentation
of the factorsreviewed or criteria used in determining the reasonableness of charges
and payments. The Alternate Defense Counsel has stated that he is persondly
acquainted with most the OADC dtorneys. Therefore, he is aware of ther
cgpabilities and prior performance with the Office. However, in Fiscal Year 2002,
the OADC paid over 450 attorneys. As previoudy Stated, payments to individua
attorneys ranged from $208 to over $135,340. Thelack of controls over bill review
increases the risk of errors and irregularities.

C Inefficient and inadequate system for monitoring outstanding Notices. The
OADC does not effectively use its data to monitor the timing and magnitude of
outstanding Notices. OADC g&ff file the Notices of Appointment dphabeticaly, by
attorney name. Each of these Notices represents acase for which the OADC has not
yet received a bill. Filing the Notices chronologically, rather than aphabeticaly,
would provide a system for easy and quick identification of late bill submission and
cases that had been dropped with no time charged. Organizing Notices
chronologicaly would aso help the Office anticipate and identify periods of high
volume billing.

As dtated previoudy, we believe the Office needs to fully implement its online systems and
eiminate the current cumbersome and inefficient manua methods of bill monitoring, review,
goprova, and payment. Until the online systems are fully operationd, however, the Office
should take appropriate steps to increase efficiency and improve controls over hilling
processes.

Recommendation No. 12:

The Office of Alternate Defense Counsdl should improve itsmanud bill review and gpprova
processes by:

a. Documenting criteria used to review and gpprove bills for payment.
b. Reorganizing itsfiling of Notices of Appointmert.
Office of Alternate Defense Counsel Response:
Agree. To beimplemented by June 2003.

a. ADC will document the criteria used to review and gpprove hillsfor payment.
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b. ADC will ether reorganize itsfiling system, or utilize some other method such as
developing asystem report to determine which contractors need to be contacted
for billing after an established time period.

Use of Case I nformation

Court clerks enter case information onto the Integrated Colorado Online Network (ICON)
and create an Order of Appointment for each assigned attorney. This is a Satewide system
with case information accessible by the Office of the State Public Defender, the Office of
Alternate Defense Counsdl, and the Offices of the Didtrict Attorneys. Two part-time and one
full-time OADC gtaff spend the mgority of their day duplicating thisdataentry to establish the
OADC’ sassigned casesonits Court Appointed Counsel (CAC) database. In addition to the
data entry duplication, the OADC requires its attorneys to complete an additiond form (the
Notice of Appointment) using information from the officid Order of Appointment. Thesetwo
forms contain much of the same information. The OADC requires attorneys to submit a
completed Noticedong with the Order of A ppointment which provide the Office proof of the
court assgnmen.

The Officeésmanud dataentry isredundant, time consuming, and expensive. InitsFiscd Year
2002 budget request, the Office requested and received almost $12,500 in additiond genera
funds for a part-time pogition to assst with the data entry of the Notices. In addition to this
part-time position, the OADC a so usesanother part-time contracted individua for dataentry.
Currently, the Office uses ICON data to manudly perform arandom check during its dally
review and gpprovd of bills. Oneattorney hill is sdected and verified againg information on
ICON. The OADC does this very limited random check to prevent paying bills submitted
by attorneys for cases not assigned by the Court. Although we did not find any instances of
inappropriate bill payment, the Office's practice of salecting one case aday does not provide
thelevel of control needed to ensure that the OADC processes only court-appointed cases.
Downloading comprehensive case information would provide the OADC with the data to
ensure that ate funds are being used gppropriatey while making the manua verification

unnecessary.

Automating data entry through an ICON download would dlow OADC to increase its
efficency in establishing cases on its database. The Office of the Child’'s Representative
(OCR) downloads information that establishes basic case data on its own database. As a
result, OCR does not have to manualy enter basic caseinformation such asthe attorney name
and case number and type. Currently, the Office of Alternate Defense Counsdl doesnot have
the necessary software to extract datarelated to its cases. However, this software could be
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developed in conjunctionwith the Office of the State Court Administrator. We were unable
to obtain an estimate of the cost to develop adownload of ICON case data for the OADC.
However, we believethat initid costswould likely be offset by future efficiencies. Therefore,
an evaduation of the costs and benefits is something the OADC should undertake in
conjunction with the Office of the State Court Adminigtrator.

Recommendation No. 13:

The Office of Alternate Defense Counsdl should work with the Office of the State Court
Adminigrator to evauate the feasibility of developing a download of case information from
ICON.

Office of Alternate Defense Counsel Response:

Agree. To be implemented by May 2003. ADC will work with the Office of the
State Court Adminigrator to eval uate thefeasibility of devel oping adownload of case
information from ICON.

Judicial Department Response:
Agree. To be implemented by June 2003. The Office of the State Court

Adminigtrator will work with Office of Alternate Defense Counsd to evauate the
feashility of developing a download of case information from ICON.
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Court Reporter and Transcript

Costs

Chapter 3

Background

The term “mandated costs’ refers to a variety of expenses incurred in the processing of
cases through the criminal justice system. Servicesfor which mandated costsareincurred
include obtaining transcripts and interpreters, issuing subpoenas, caling witnesses, paying
some attorney fees, and retaining experts, when necessary. These services, which are
normaly available to private litigants, are also avallable to persons who are indigent.
Although they arein addition to basic legd representation, they are considered arequired
part of the legal process. Statutes outline the services considered to be mandated, and,
in some cases, st the limits for mandated costs. In Colorado, the Offices of the Public
Defender, Alternate Defense Counsel, Child’ s Representative and the Didtrict Attorneys
Council dl incur mandated cogts. In addition, the trid courts, through the Office of the
State Court Administrator, aso incur mandated costs.

Audit Findings

Inthis chapter we present findings related to mandated codts. In particular, wediscussthe

costs for transcripts. As discussed later in this chapter, transcript costs represent a
sgnificant portion of the Office of the State Public Defender’ s mandated cost budget. We
aso present issues related to the compensation paid to court reporters who cregte the

written record of court proceedings or the transcript. In general, we found that court

reporter compensation and the fees for transcripts should be reassessed to ensure that

appropriate amountsare charged and paid. We provide severd dternativesto the current

practices, some of which could result in cost savings to the State.

Court Reporter Compensation

In Fiscal Year 2002, the Judicid Department employed gpproximately 132 FTE ascourt
reporters. These individuas were salaried and classfied employees within the Judicia
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Department. As such, they received medicd, dentd, and retirement benefits in addition
to their sdaries. In Fiscd Year 2002, the State paid dmost $7.8 million in court reporter
compensation for these FTE. This figure includes $6.7 million in sdlaries and an estimated
$1.1 million in benefits. An officid state court reporter is dassfied as ether a Court
Reporter | or a Court Reporter 11. On average, in Fisca Y ear 2002, Court Reporter I's
were paid $46,800 and Court Reporter I1'swere paid $59,900. Almost 95 percent of
total FTE were classfied as Court Reporter 1I's. In addition to the 132 FTE court
reporters, the Department contracted with other court reporters to fill in for the FTES
during vacations and leaves of absence. Intotal, gpproximately 180 court reporterswere
employed by the Department during Fisca Y ear 2002,

According to the Colorado Judicia Branch’sJob Description for court reporters, essential
functions of the pogtion (Court Reporter | and I1) include:

C Reporting the proceedings of court trids, hearings, or conferences.

C Transcribing the proceedingsinto accurate transcriptsfor appeal or by order of the
court and preparing and distributing transcripts.

C Reading doud statements of participants as requested during proceedings.
C Maintaning files and records of notes and exhibits.

C Peforming clericd duties.

C Peforming other duties as assgned.

The job description dso states that the duties of the job “regularly require transcription
duties outsde working hours.” Consequently, in addition to their sdaries, court reporters
are compensated for the transcripts they produce. This practice of compensating court
reporters separately for transcripts is along-standing and universal one. Aswe discuss
later inthis chapter, in Colorado, transcript feesare set at $2.35 per pagefor originasand
$.50 per page for copies. Fees are paid directly to the court reporters preparing the
transcripts.

We queried the Stat€'s accounting system to determine payments made to dl court
reporters (FTE and contracted) from transcript salesto state agencies. Wefound in Fiscal
Y ear 2002 the Offices of the State Public Defender, Alternate Defense Counsdl, Child's
Representative, and the Didtrict Attorneys Council paid more than $978,000 in transcript
feesto court reporters. We dso found that dmost dl (92 percent) of the gpproximatey
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180 court reporters employed by the Department during this period supplemented their
income with sdes of transcripts to dtate entities. Of those sdlling transcripts to sate
entities, about 30 court reporters received over $10,000 from the sale of transcripts and
7 received more than $20,000. It isimportant to note that the transcript revenue estimates
cited above were derived from transcript fees paid by state entities only. Dataon revenue
from the sdles of transcripts to private sector entities and individuas were not avallable.
Therefore, we were unableto estimatetotal court reporter compensation from all sources.

Total Compensation is Unknown

We found that although court reporters are sdaried state employees, their tota
compensationisunknown tothe Judicid Department. Thisisbecause court reportersearn
income from the sale of transcripts which is not reported to the Judicid Department. As
stated previoudy, state agencies, including the Office of the State Public Defender and the
Office of Alternate Defense Counsel, spent more than $978,000 for court transcripts in
Fisca Year 2002. Inaddition, private sector entities and individuals purchase transcripts
fromcourt reporters. However, court reportersare not required to report thisinformation,
other than for tate income tax purposes. Consequently, total annua compensation is not
known for this group of dtate employees. The additiond income from the sde of
transcripts to private sector entities could be sgnificant. We conducted a survey of 62
court reporters. Almost three-quarters (45) of them told us their most frequent requests
for transcripts comes from the private sector.

Without completeincomeinformation it isimpossibleto determinewhether court reporters
are being compensated agppropriately or whether sdary adjustments arein order. Thisis
especidly troublesome because both court reporters sdariesand therevenuethey collect
from the sde of transcripts derive, in large part, from generd fund sources. Moreover, we
question whether it is appropriate to alow court reporters to be compensated for
transcriptsthat are often produced during norma working hoursfor whichthey areaready
recalvingadate salary. From our survey of 62 court reporters, 50 indicated that they have
transcribed “ during business hours’ and 18 of these 50 ranked * during businesshours’ as
the most common time during which they transcribe.

Review Compensation

Statutes permit other court personne to transcribe and receive the rates outlined in the
Chief Judtice Directives (CJD) as long as the transcription is done outside norma work
hours. Specificaly, Section 13-5-128 C.R.S,, sates.
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Where, in a court of record, no shorthand reporter is employed and tria
transcriptsare prepared by other court personnel, such personnel shal be
amilaly compensated for any transcript preparation required to be
accomplished in other than norma working hours.

Thereis no policy in place, however, to prevent sdaried court reporters from transcribing
during norma working hoursor from collecting feesfor transcripts produced during normal
work hours. In fact, Chief Justice Directive 98-07—-Concerning Equitable and Effective
Utilization of Court Reporters—appears to permit transcription during the course of the
norma work day. Although the Directive does not explicitly authorizethe practice, it dso
does not explicitly prohibit it. According to the Directive, there are “certain inherent
priorities among the various duties of the court reporters employed by the Colorado State
Judiciary.” First among these is reporting the record for the judge to whom the court
reporter is primarily assigned. The second priority is reporting for other judges, as
assigned by the chief judge. The third priority is the timely production of transcripts on
appeal and of other transcripts ordered by judges. The fourth and fifth priorities,
repectively, are the production of other transcripts and assisting other court personnd.
The Directive statesthat the firgt three priorities are preeminent and court reporters should
not commence or continue duties under the last two priorities unless therr first three
priorities have been completed. According to state court reporter personnel we spoke
with, they interpret thisdirective to mean that they may produce transcripts during business
hours as long as it does not interfere with their other duties.

We believe the Judicid Department should undertake a comprehensive review of the
compensation structure under which court reportersin Colorado currently operate. Five
of twelve states we contacted are currently evauating or have evaluated the methods and
amounts of compensation for their court reporters. We believe a smilar assessment has
the potentid to result in cost savings for Colorado. Two options to congder include:

C Using contracted court reporter services. We compared the costs associated
with salaried court reporters currently employed by the State with the costs of
contracting these same services with the private sector. Private sector freglance
court reporterstypically charge ahigher per page rate for transcripts. However,
we estimate their base pay rate or gppearance fee would be less than the sdaried
court reporters. Consequently, we estimate savings could be morethan $1 million
per year if these services were contracted. In this andysswedid not includethe
costs to the State for leased space, or unemployment insurance. If state court
reporters were paid overtime for their transcription work, rather than per page,
our savings estimate would be reduced; nonethel ess asavingswould belikdly. It
isimportant to note that the amount of savings is contingent upon the number of
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pages transcribed per year. That is, if a contracted court reporter transcribes
more than certain number of pages in a year, the savings will be reduced or
eiminated.

C Restructuring work duties. The state of Montana conducted an analysis of its
court reporter compensation and found a23 percent savingswhen transcriptsfrom
sound-recorded hearings were prepared during normal working hours.

The Department should aso consider the following as part of the eval uation:

C Requiring income attestations. Federa court reporters are required to attest
to total income. Without data related to the total compensation of court reporters
an accurate determination cannot be made as to whether their sdaries or feesfor
sarvices are gppropriately set. The United States Digtrict Court Administrators
(USDCA) require their sdlaried court reporters to submit income documentation
on an annud bads. This documentation outlines the court reporters incomesin
the previous year, from both transcripts made for the court, aswell asany private
work done outsde their regular duties. The attestation form dso outlines the time
gpent transcribing and the types of transcripts produced. Thisinformation assists
the USDCA in evduding the various transcription methods used by court
reporters. The USDCA gaff told us thisinformation isvita for usein monitoring
court reporters sdaries aswell asin managing workflow from didrict to district.
To enforce honest submissions of income and Satistica data, income attestations
are submitted under the pendty of perjury.

C Eliminating compensation for transcriptsproduced duringregular business
hours or in thecourtroom. Court reporters receive asadary for the duties they
perform as part of their norma work day or regular job responsibilities. They
should not be doubly compensated for transcripts produced during state-
compensated work hours.

Recommendation No. 14:

The Judicid Department should review the current system for compensating court
reporters, evauate various methods, and report on and make recommendations for
implementing the most cogt-effective method of compensation. This should include:

a. Adopting a method to track transcripts prepared in-house and eiminate any
overlgp in compensation for transcripts prepared during normal business hours.
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b. Requiring court reporters to submit annual income attestation documents,
compiling and andyzing these documents, and adjusting court reporter salariesas
necessary.

Judicial Department Response:
Agree. To beimplemented by March 2003.

At therequest of the Chief Justice, the Office of the State Court Administrator, last
fdl, began an evauation of various methods of court reporting and a review of
court reporter compensation, including transcripts. Wewill present areport tothe
Joint Budget Committee regarding these matters in March, and will dso send a
copy to the Office of the State Auditor.

Alternate Methods of Taking the Record

There are viable dternatives to the current methods of taking the record of the court that
could lead to cogt savings with little risk to the State. Technological advancementsin the
fidd of court reporting make determining the most reliable and least costly method an
important management decison. The traditional method used by court reporters for
recording the record of the court was a shorthand machine. With the shorthand machine,
the court reporter would enter phonetic symbols which then recorded a verbatim record
of the court in shorthand. These phonetic symbols were then transcribed into written text
for the judge and any other requesting party as a certified transcript. In the past, court
reporting traditionally was a two-part process. However, with technological
advancements, taking the record of the court and transcription are often amost
smultaneous, and in some cases, indantaneous. The following outlines various methods
currently in use nationwide:

C Computer Aided Transcription (CAT). Thisdlowsthe court reporter to take
the record of the court in shorthand, while atranscript is eectronically produced
onacomputer diskette. The court reporter then usesthe diskette, in conjunction
with a compuiter, to proofread and correct errors in the transcript.

C Real-time reporting. With red-time capabilities, a court reporter's record
becomes a transcript ingtantly and available for both attorneys and judges to see.
The court reporter does not haveto read doud any statementsthat were not heard
in the courtroom. In addition, while redl-time reporting alows the judge and



Report of The Colorado State Auditor 65

attorneys to see the transcript asit is produced, a computer integrated courtroom
alows them to go back through earlier depositions, re-read parts of a transcript,
and even flag sections of atranscript as necessary.

C Digital audio and compact diskette recording. Digita audio records the
record of the court onto a computer or multiple computers. The digital format is
then transcribed by atranscriptionist. With digital audio recording, itisimportant
that monitoring by court saff be conducted. However, staff who operate digital
audio recorders do not need to be trained court reporters. With compact disk
recording, a court recorder uses a compact disk to maintain the record of the
court. Monitoring of the recording is necessary to ensure accuracy.

We contacted both the Office of the State Court Administrator (OSCA) and the Colorado
Court Reporters Association (CCRA) to determinewhether either haseva uated theleast
costly and most reliableway to record and transcribe courtroom proceedings. The CCRA
was unable to provide us with a detailed comparative andyss of the cost effectiveness of
these aternative methods. However, the OSCA conducted a comparative anaysis in
October 2001, pursuant to a Long Bill footnote. The andysis found that dternative
methods to traditiona stenotype court reporting are less costly. The analysis concluded,
however, that there are some risks associated with liminating written records of the court
or with the use of audio recording systems. Most importantly, the loss of the record of the
court can and has resulted in cases being overturned on appedl in didtrict courts. Although
the OSCA’s andydswas afirg sep in examining this issue, it was not a comprenensive
evauation of the costs and benefits associated with the various aternate methods. In
addition, athough the OSCA indicated that various methods are being used throughout the
State, it did not conduct apilot or acomparative anayssto determinewhich method isthe
least costly and mogt reliable. Because the OSCA’ s andysis was limited, with no follow-
through to compare outcomes, we believe these vari ous options need to be explored more
thoroughly.

In a November 2000 performance audit of the Department of Personnd’s Divison of
Adminidrative Hearings (the Divison) we recommended that the Division assess dternate
methods of documenting workers compensation hearings. We found that if the Division
were to invest in adequate recording equipment, rather than primarily relying on court
reporters, atotal of amost $403,000 in costs could be saved over a three-year period.
Other gates, such asMontanaand Wisconsin, have a so attributed cost-savingsto the use
of differing methods of court reporting. Montana found a cost savings of 63 percent by
usng a sound recording device to record hearings rather than using court reporters to
transcribe proceedings. Wisconsin found that using a monitored sound recording device
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could be effective and less codtly if the monitoring was conducted by lower sdaried
adminigrative staff that were aready in the courtroom, such as court clerks.

Also in November 2000, the Chief Justice of the Supreme Court of 1llinois reported that
hewas"“impressed” with theresults of apilot project in one county which had implemented
adigitd recording systemto preserve officia records of testimony in civil casesin 15 of 38
courtrooms. The purpose of the pilot was to see how new technology could better
digtribute resources and introduce efficiencies in the court reporting system and save
taxpayersmoney. Thesystem conssted of severa microphones placed in each courtroom
adongwithsmdl video cameras. A continuing audio/video feed wastransmitted to acontrol
room where one court reporter or electronic recording operator was responsible for
monitoring four courtrooms. An interna survey of judges and lawyers working with the
digitd system gave it an “overwhemingly positive responsg” in terms of ease, speed of
obtaining atranscript, and accuracy. Asaresult of thisinitid pilot project, digita recording
systems wereinitiated in at least eight other 1linois counties. Currently in Colorado, many
of the county courts use similar audio recorder devices. However, the use of such
recording devicesindidtrict courtsrequiresgreater scrutiny dueto therisksassociated with
the loss of the court record and the possibility of crimind casesbeing overturned on apped
as described above.

With the current cost of transcripts for state entities approaching $1 million per year, we
believe dternate methods should be evauated. The Judicid Department should pilot or
andyze the various methods already being used throughout the State as well as other
dternatives used naionwide. To ad in this analyss, we found tools for courts to use in
measuring the differences between the varioustypes of court reporting. Thesetoolsinclude
computer software and workshops. The cost for these andytica tools range from $90 to
$175 (not induding licensng fees) which isminimal in comparison to the savingsthey may
generate.

Recommendation No. 15:

The Judicia Department should conduct an andlysis of the various methods of court
reporting used both nationwide and in Colorado to determine which is the most cost-
effective and reliable.
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Judicial Department Response:
Agree. To be implemented by March 2003.
As noted in our response to Recommendation No. 14, we are in the process of

completing this analysis and will submit a copy of our report to the Office of the
State Auditor in March.

Mandated Costs

Mandated or mandatory costs refer to the costs for certain services, in addition to basic
legd representation, which are considered a required part of the legal process. These
include the cogts for language and hearing interpreters, expert witnesses, transcripts, and
subpoenas. Prior to Fiscal Y ear 2001, the General Assembly made asingle gppropriation
for mandated costs to the Office of the State Court Administrator. Each of the agencies
which incurred mandated costs requested payment for these costsfromthe OSCA. Due
to increases in mandated codts, it was determined that greater accountability for
expenditures could result by appropriating funds directly to each entity. Therefore,
beginning in Fiscd Y ear 2001 the five entities—the Office of the State Public Defender,
the Office of Alternate Defense Counsd, the Office of the Child's Representative, the
Didrict Attorneys Council and the Office of the State Court Adminigtrator for the trid
courts—beganreceiving separate appropriationsfor their respectivemandated costs. The
following table provides a breskdown of mandated costs among the five entities who
purchased these servicesin Fisca Y ear 2002.

Mandated Cost Expenditures By Entity

Fiscal Year 2002

Entity 2002 Per cent of Total
Trial Courts (OSCA) $11,410,439 49
Digtrict Attorneys 1,978,994 9
Public Defender 1,398,320 6
Alternate Defense 912,129 4
Child's Representative* 7,372,668 32

Total $23,072,550 100%

Sour ce: Joint Budget Committee staff data.

Note* The Office of the Child' s Representative’ s expenditures for the most part
represent personal services costs for the attorneys who provide the legal
services mandated in statute.
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Although mogt of the entities may use these funds for smilar mandated costs, each hasits
own specidized needs.  For example, the Office of the State Public Defender spends a
magority of its mandated cost appropriation on transcript fees (52 percent,) the OADC
spendsthemgority (68 percent) of itsgppropriation onwitnessfeesand Didtrict Attorneys
gpend a sgnificant portion on mailing subpoenas and in-date sandard witness travel.

Transcript Fees

Court reporters typicaly take verbatim records of speeches, conversations, legdl
proceedings, meetings, and other events when written accounts of spoken words are
necessary. Theprocessof converting the verbatim record from spoken wordsinto written
text is caled “transcribing” and, for this reason, the written record is traditionaly caled a
“transcript.” Court reportersare responsiblefor ensuring acomplete, accurate, and secure
legd record. Consequently, they are required to swear an oath attesting to the truth and
completeness of the transcript. Federd dtatutes, as well as case law, require that
transcriptsbe maintained for al casestried in open court. Transcriptsare used in appellate
cases primarily because awritten record of court procedures must be filed with the higher
court prior to hearing the case. Other circumstances also warrant the use of a transcript.
Theseincludeattorney discovery, depositionsbetween attorneysand clients, governmenta
hearings, and arbitrations.

Hidoricdly, court reporters have been compensated for their transcriptions on a “page
rate’” bads. This is because the “page’ was origindly the only visble measure and,
therefore, the most appropriate measure, of the cost of the work performed. Over time,
however, transcri pts have evol ved from handwritten text to computer-generated e ectronic
documents which then can be printed on paper. Despite these technologica
advancements, the per page rate remains the predominate method of compensating court
reporters for transcriptions.

In Colorado the fees for transcripts are set at $2.35 per page for originals and $.50 per
page for copies. The revenues for these fees are paid directly to the court reporter
preparing the transcript. The Divison of Adminigrative Hearings within the Department of
Regulatory Agencies aso uses court reporters who charge the same transcript rates. In
Fiscd Y ear 2002, nearly $1 million of genera fundswas expended by Sate entitiesfor the
purchase of transcripts. As stated above, when the per page rate system was devel oped
nationdly andin Colorado, court reportersprimarily used shorthand stenography machines
to transcribe. Thisprocesswas cumbersome and transcription was time consuming. With
advancementsin technology, court reporting has become much more efficient and timely.
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Consequently, we believe the current ratesfor transcript fees needs to be reassessed and
possibly, restructured, as discussed in the following sections.

Evaluate Costs

Currently, it isunclear what the fees for transcripts represent. We found that the fees for
transcripts, currently set by Chief Justice Directive (CJD), were recommended by the
Colorado Court Reporter Association (CCRA). The CCRA did not conduct anevauation
of actua costs to establish the recommended fee amounts. According to court reporters
we spoke with, one sgnificant reason they are rembursed for the codts for transcripts is
because, unlike other state employees, they must purchase, maintain, and upgrade the
equipment and supplies needed to producetranscripts. Computer hardware and software,
shorthand machines, equipment insurance, printer cartridges, paper, and computer disks
are among the costs borne by court reporters. In addition, they pay the costs for
proofreadersand scopists, when needed. Scopistsareindividualswho can read stenotype
and transcribe ether the court reporter’ s shorthand notes or edit the trand ated computer
disk. Weunderstand that the costs associated with purchasing and maintaining equipment
and supplies can be 9gnificant. However, these costs need to be eva uated thoroughly to
arrive at an appropriate cost for transcripts.

We found five other states either have or are currently reevauating the rates charged for
transcripts. We surveyed 12 states and found that the average rates for transcripts are
$2.10 per pagefor originds and $.38 per pagefor copies. Theratesrange from alow of
$1.25 per page for originds in Pennsylvania and $.08 per page for copies in Minnesota.
The highest rates are in Florida (which is currently reevauating the rates) a $4 per page
for originals and $1 per page for copies.

We aso do not believe that the rate for copiesis indicative of the cost to produce them.
As stated previoudy, the rate for an origind transcript is $2.35 per page. The rate for
copies of the origind is $.50 per page. This means that if there are five co-defendants in
acrimind case, one of the defendant’s legal representatives would have to purchase the
origina transcript at $2.35 per page, and the other four would haveto purchase copiesa
$.50 per page. Thiswould include the Offices of the State Public Defender and Alternate
Defense Counsd if they were representing any or dl of the defendants. 1t should be noted
that in the summer of 2002, representatives of the officid State court reporters
recommended to the Office of the State Court Administrator that the copy fee for the
Public Defender and the Alternate Defense Counsd be eiminated. Specifically, the court
reporters recommended that, “any copies requested for co-defendants will be the
responghility of the origina requesting party. The Court Reporter isnot dlowed to bill the
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Public Defender or Alternate Defense Counsel for copiesfor co-defendants.” At thetime
of our audit, this recommendation had not been adopted.

Section24-72-306, C.R.S,, gatesthat " Criminal Justice agencies may assess reasonable
fees, not to exceed actud cogts, including but not limited to personne and equipment, for
the copying of criminal justice records. Where feesfor certified copiesor other copiesare
specificaly prescribed by law, such specificfeesshall apply.” Section 24-72-302, CR.S,,
defines a crimind jugtice agency as "any court with crimind juridiction, or any judicid
digrict" and aso defines "Criminal Justice Records' as "recordings or documentary
materids regardless of form that are made, maintained or kept by the Crimina Justice
agency”. Although there is no gatutory conflict due to the overriding clause that other
prescribing laws are dlowable, we believe that the Generd Assembly intended to offset
the costs to produce copies with the fees charged for them. Currently, Statutes prescribe
that the charge for copies of other legal documentsbe set at $.10 per page. Additionaly,
we surveyed locd area copy centers and found, on average, they charge $.06 per page
for black and white copies. The $.06 per page represents the costs to the private sector
agency to make the copy, as well asto make a profit.

Set Appropriate Fees

As has been discussed, court reporters now use more advanced methods to transcribe
court records and often produce transcripts within norma working hours. The Judicid
Department (the Department) should reassess the fees charged for transcripts. When
evauaing thesefees, the Judicid Department should determine what the feesare intended
to represent or offset. Specificaly, in addressing the costs of transcripts, the Judicia
Department should determine the costs associated with producing the transcript and any
copies of the origind transcript. 1n conjunction with this, the Department should evauate
other dternativesto the pagerate method of measuring thework performed. For example,
we found one study that proposed using a“volume of text” method rather than the page
rate method. According to this Canadian study, “using a‘ Page’ as a measure of the cost
of transcribing text is antiquated, inaccurate, and unfair.” This study found that it is the
volume of text that represents the rea product of the court reporter’s work, not the
number of pages produced. Regardless of the measure chosen, the determination of an
appropriate fee for transcripts should be closely linked to the review of court reporter
compensation discussed in Recommendation No.14. For example, the costs and benefits
of the State, rather than the individua court reporters, purchasng and maintaining
transcription equipment and supplies, should be evauated. The Department should also
congder diminating the transcript fee for Sate genera-fund entities or have these entities
pay the fee, but have the revenues go directly to the Generd Fund. The revenues could
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then be used to supplement existing court reporter compensation, rather than being paid
directly to the court reporters.

Recommendation No. 16:
The Judicia Department should reassess the current transcript fee structure by:

a. EBvduatingtherates set for transcript originasand copiesincluding the purposefor
the revenue generated by the transcript fee.

b. Evduating the feashility of setting rates based on methods other than a per page
rate.

c. Evauating the transcript fee and fee revenue in conjunction with an evauation of
court reporter compensation.

Judicial Department Response:
Agree. To beimplemented by March 2003.
Asnoted in our response to Recommendation No. 14, we are in the process of

reviewing transcript fees and will submit a copy of our report to the Office of the
State Auditor in March.
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