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This report contains the results of a performancelitaof the Office of the Child’s
Representative Guardians ad Litem Program. Thé# aad conducted pursuant to Section 2-3-
103, C.R.S., which authorizes the Colorado Offit¢he State Auditor to conduct audits of all
departments, institutions, and agencies of statergment. The Colorado Office of the State
Auditor contracted with Clifton Gunderson LLP toncluct this performance audit in accordance
with generally accepted government auditing stasslaifhe report presents our observations,
findings, and recommendations.
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Report Summary
Office of the Child’'s Representative

Authority, Purpose, and Scope

Clifton Gunderson LLP conducted this performanceéitaunder contract with the Colorado
Office of the State Auditor pursuant to Section-288, C.R.S. This audit reviewed the State’s
Guardians ad Litem Program, as overseen by the@tf the Child’s Representative (OCR).
Audit work was completed in May 2007 in accordamgéh generally accepted government
auditing standards. We acknowledge the assistandecooperation extended by management
and staff at the OCR, State Court AdministratorfBa®, and Colorado State Judicial Districts.

Background

Colorado law requires the court to appoint an atigras a Guardian ad Litem (also referred to as
a “guardian” or “guardians” in this report) to repent the best interest of children in all
dependency and neglect judicial proceedings. Aedéency and neglect case is initiated by a
county department of human services and allegesobrike following (1) a child has been
abandoned or mistreated; (2) a child lacks proeergal care; (3) a child’s environment is
injurious to his or her welfare; (4) a child hast feeen provided with proper subsistence,
education, medical care, or other care; (5) a dkildomeless, without proper care, or not living
with his or her parent, guardian, or legal custogd@ (6) a child has run away or is beyond the
control of his or her parent, guardian, or custodidhe court may also appoint a Guardian ad
Litem in delinquency, probate, paternity, and otkgses of judicial proceedings involving
children.

The OCR, an independent agency within the JudBriahch, oversees the provision of Guardian
ad Litem services in Colorado’s 22 judicial distsic According to the statute (Section 13-91-
105, C.R.S.), the OCR'’s responsibilities includsisttng the Colorado Supreme Court in
establishing standards for Guardians ad Litem amdseeing the practice of guardians to ensure
compliance with all relevant statutes, orders, uléirectives, policies, and procedures. The
OCR is also responsible for contracting with ateysawho are qualified to serve as Guardians
ad Litem and maintaining a list of those attorndgs the courts to use when making
appointments. In Fiscal Year 2006, the OCR cotethwith 169 attorneys to provide Guardian
ad Litem services in dependency and neglect casesaddition, the OCR manages th8 4
Judicial District’s Office of Guardians ad Litem igh is staffed with 15 salaried attorneys. In
Fiscal Year 2006, the OCR was appropriated abo@ $@lion and 4 four full-time equivalents
(FTEs), and had expenditures of about $9.4 milli@uring this time period, about 6,800 new
cases requiring Guardian ad Litem services weed fiiith the courts. Of these 6,800 cases,
about 3,800 (56 percent) were dependency and rieglses.
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Summary of Audit Findings
Guardians ad Litem

We reviewed the effectiveness of the OCR in engutitat Guardians ad Litem in Colorado
provide high-quality representation to childrendiependency and neglect cases and found that
overall, the OCR has improved the provision of @uar ad Litem services since the Office of
the State Auditor's last audit in 1996. Howevee wentified areas where the OCR could
further improve its oversight:

e Representation. Chief Justice Directive 04-06 (Directive) setsthiospecific standards that
guardians must follow when providing quality remetstion to children in dependency and
neglect cases. These standards require, amongtloithgs, that guardians visit with the child
within 30 days of the guardians’ appointment, hawetact with the parents or foster parents,
and attend all court hearings. We reviewed a sampBO cases in six judicial districts for
compliance with the Directive and found that ovierle Guardians ad Litem in our sample
fully complied with only one of the six factors éwated. For example, we found that all of
the guardias in our sample met with the child or childrengarson at least one tim
However, 8 of the 30 (27 percent) initial visits reeoutside of the Directive’s 30-day
requirement. For these eight cases, visits rafged 31 to 89 days after the guardian was
appointed to the case. In addition, we reviewedraple of 152 court files to determine if
the Guardians ad Litem appointed to these casesdattl all court hearings. These 152 files
had a total of 866 hearings. We found that therdjaas assigned to these cases did not
attend about 9 percent (74 of the 866 hearingt)ehearings.

e Contract Renewals. We evaluated the effectiveness of the OCR’s m®der reviewing
Guardians ad Litem performance and found that theROlacked information and
documentation to support its contract renewal daass More specifically we found that (1)
not all judicial districts returned Guardians adebn performance evaluation forms; (2) the
evaluation format could be improved to provide mobgective and useful information; and
(3) the OCR does not sufficiently document supgdort its contract renewal decisions,
particularly when attorneys receive negative pentoice evaluations from judicial distric
Finally, we found that the OCR needs a more rolausdit process to evaluate the
performance of guardians.

e Selection. We reviewed the OCR’s selection and hiring proaess identified several areas
in which the process can be strengthened. Spaityfiove found (1) 5 of the 12 renewal
applications we reviewed were not complete and wassing evidence of compliance with
OCR application requirements (i.e., an affidavicofmpliance with the Directive or proof of
liability insurance); (2) the OCR could not provideidence that it had reviewed references
for the 12 new attorney applicants in our sampé tere under contract with the OCR; (3)
no evidence that the OCR verified the licensurtustar disciplinary history for either the 25
new applicants or 12 renewal applicants in our samp(4) the OCR has not formally
established desired qualifications for Guardians L#gém; and (5) the OCR does not
consistently document interview results and recondagons for new applicants when
making contract decisions.
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e Appointments. We reviewed the Guardians ad Litem appointmemtgss and found that, in
some cases, courts are appointing attorneys whonareon the OCRK approved list
Specifically, we found that of the approximatelyp@) dependency and neglect cases that
received guardian appointments in Fiscal Year 2A@8, cases (3 percent) had guardians
appointed who were not on the OCR’s approved |&milarly, of the approximately 4,100
dependency and neglect cases that received guaag@mntments in Fiscal Year 2006, 73
cases (2 percent) had guardians appointed whonet¢ien the OCR’s approved list.

e Evaluation of OCR Performance. The General Assembly has charged the OCR with
conducting an annual outcome-based evaluatiorsgiatformance to determine whether the
OCR is effectively and efficiently improving chikhd family well-being. We found that the
OCR’s annual report, which is prepared in respaios¢he statutory mandate, does not
include an outcome-based evaluation of the OCRifoprance. Additionally, the report
does not include an evaluation of how well Guardiad Litem are complying with Directive
requirements and performance standards.

Our recommendations and the responses of the O@RharState Court Administrator’'s Office
can be found in the Recommendation Locator antderbbdy of the report.
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Recommendation Locator

Rec. | Page Agency Implementation
No. | No. Recommendation Summary Agency Addressed | Response Date
1 21 | Expand the audit process to cover a broader scbgeasdians and to Office of the Agree November 2007
collect additional information on guardian performoa, evaluate options Child's Representative
for streamlining the review process, and estabisindards for the
supporting documentation that guardians should ta@into support
their billings
2 22 | Review the Chief Justice Directive 04-06 perforn@nequirements to Office of the Agree November 2007
determine if they are still appropriate and workhvthe Chief Justice, 8s chiig's Representative
needed, to make necessary changes
3 o5 | Incorporate the results of a more robust audit gsedn the contragt Office of the Agree November 2007
renewal decision-making process, continue to wadtk e State Court Child's Representative
Administrator's Office to help improve the perfome& evaluation
process, and reevaluate the contract renewal moces State Court Agree As determined by
Administrator’s Office the OCR
4 og | Ensure applicants provide all reguweq informatiand attachments Office of the Agree November 2007
before approving an application; verify and documeeferences Child's Representative
licensure status, and disciplinary history befomntacting with an
attorney; formally establish the desired qualifias to be considered
when evaluating applicants; and consistently docurimgerview results
and other information used to make contractinggiecs
Clifton . . .
Gunderson Lp 5 Colorado Office of the ClsldRepresentative
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Rec. | Page Agency Implementation
No. | No. Recommendation Summary Agency Addressed | Response Date
5 30 | Track court requests for non-approved attorney imppents and OCR Office of the Agree November 2007

approvals, periodically analyze ICON data to idgnitlistricts that
appoint non-approved attorneys without contactihg OCR, anc
contlnuq to Wprk with the Stat(? _Court Administr&oiOffice to State Court Agree May 2007
emphasize the importance of appointing OCR-apprewineys

Child’s Representative

Administrator’s Office

6 33 | Establish specific quantifiable performance measureollect and Office of the
analyze data to address these measures and sappmrerall evaluatior
of the OCR and the Guardians ad Litem program,camsider working
with the General Assembly to propose statutory ghdao eliminate the
requirement that OCR conduct an outcome-based &i@uto asses
the effectiveness of the OCR in improving child &aaily well-being

Partially November 2007
' Child’s Representative Agree

[}
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Overview

Background

The Colorado General Assembly has recognized riymitance of protecting
children and has implemented several mechanismhelfpthe State provide this
protection. Title 19 of the Colorado Revised S (C.R.S.), also known as the
Colorado Children’s Code, was established to ptatecbest interests of children
involved in dependency and neglect judicial progegsl In addition, in the
Office of the Child’s Representative Act (Sectidg+91-101, et seq., C.R.S.), the
Colorado General Assembly recognized that the leggalesentation of children is
a critical element in giving children a voice iretiColorado court system. The
General Assembly also recognized that the reprasentof children is unique in
that children often have no resources with whichrétain the services of an
attorney, they are unable to efficiently providecommunicate to an attorney the
information needed to effectively serve their owestbinterests or desires, and
they lack the ability and understanding to effeslpvevaluate and, if necessary,
voice concerns about the quality of representatieey receive. The General
Assembly stated in Section 13-91-102, C.R.S., thatdate, the State had been
sporadic, at best, in the provision of qualifiedveges and financial resources to
this disadvantaged and voiceless population.”

With these concerns in mind, the General Asserabtgblished the Guardians ad
Litem program to represent children in need. A @ism ad Litem (also referred
to as a “guardian” or “guardians” in this repor)a licensed attorney appointed
by the court to act in the best interests of ckitdrinvolved in judicial
proceedings. It is the guardians’ responsibilityehsure that children’s rights and
needs are met through competent, independent,eaidus advocacy. Rather than
taking direction from the child client, as happevi'en an attorney represents an
adult, Guardians ad Litem are responsible for udimgr own judgment to
determine the legal position that is in the childést interest and to advocate the
position, accordingly. Guardians ad Litem représdnildren in dependency and
neglect, delinquency, probate, paternity, and otlegal matters involving
children.

The General Assembly established the Office of @feld’'s Representative
(OCR) in 2000. The OCR began to oversee the pmvisef all Guardian ad
Litem services in Colorado in Fiscal Year 2002.ioPto Fiscal Year 2002,
Guardian ad Litem services were overseen by thee STaurt Administrator’s
Office.
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Dependency and Neglect Proceedings

According to the statute (Section 19-1-111, C.R.8e courtmust appoint a
Guardian ad Litem to represent the children invélue every dependency and
neglect case. A dependency and neglect casetiseni by a county department
of human services and alleges one of the following:

e A parent, guardian, or legal custodian has abardlanehild, subjected him
or her to mistreatment, or allowed others to subjeen or her to
mistreatment.

e The child lacks proper parental care due to action®missions of the
parent, guardian, or legal custodian.

e The child’s environment is injurious to his or hezlfare.

e A parent, guardian, or legal custodian fails tovpe the child with proper
subsistence, education, medical care, or other macessary for his or her
health, guidance, or well-being.

e The child is homeless, without proper care, or lhohg with his or her
parent, guardian, or legal custodian.

e The child has run away or is otherwise beyond thetrol of his or her
parent, guardian, or legal custodian.

If the court determines that a preponderance ioleexe supports one of the above
criteria, the court will adjudicate the chiltkpendent or neglected. There are
several different parties involved in dependencg aaglect proceedings. First,
the court appoints a Guardian ad Litem to repregenchild at the time a petition
is filed by the county department of social sersi@leging that the child is
dependent or neglected. Once appointed, a guapdigitipates and advocates
for the child’s best interests through all courapés, including hearings, treatment
plans, mediation, permanency plans, trials, ancemient review hearings until
the case is dismissed or the court’s jurisdictierminates. The State pays for a
Guardian ad Litem in all dependency and neglecsaggardless of whether the
respondents (usually the parents) are indigent.offwer types of cases requiring
Guardian ad Litem services (e.g., domestic relatiadoption, paternity, etc.), at
least one respondent must be indigent for the Staggay for the guardian. If
neither respondent is indigent, the respondentsesponsible for paying the costs
associated with providing the Guardian ad Litenvises.

In addition to the Guardians ad Litem, there mayabeumber of other parties
involved in the child’s dependency and neglect caseor example, a court-
appointed special advocate (CASA) may also be apgdiwhen the judge or
magistrate believes it is appropriate, or at thguest of a Guardian ad Litem or
another party. A CASA is a trained volunteer whaappointed by the court
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either to serve as a friend of the court and condhdependent investigations or
to work under the direction of a Guardian ad Litemnserve the child’s best
interests. In Colorado, CASAs do not replace gaasi on dependency and
neglect cases; the Guardian ad Litem retains ®sdponsibility for the legal
representation of the child’s best interests. wila court facilitator may also be
involved in dependency and neglect cases. Thelyarourt facilitator, who is
employed by the court, provides case management alVedependency and
neglect cases within the facilitator’s particuladicial district. Finally, there are
attorneys representing the county department ofdmuservices and the parents.

As discussed previously, a guardiamay be appointed in cases involving
delinquency, probate, paternity, or other mattdtewever, this audit focuses on
Guardian ad Litem services provided in dependendyreeglect cases only.

Office of the Child’s Representative

The OCR, an independent agency within the JudiBia@nch, oversees the
provision of Guardian ad Litem services in Colorade? judicial districts. The
OCR was created in 2000 and according to the staffection 13-91-104,
C.R.S.), the OCR is responsible for “working co@peely with the local judicial
districts, attorneys, and any contract entity idevrto form a partnership between
those entities and persons and the State for thpope of ensuring the provision
of uniform, high-quality legal representation anshflegal advocacy to children
involved in judicial proceedings in Colorado.” Thktatute (Section 13-91-105,
C.R.S.)) lists numerous OCR responsibilities that iatended to help the OCR
enhance the provision of Guardian ad Litem servicesColorado. These
responsibilities include:

e Assisting the Colorado Supreme Court in establghstandards for
guardians (Chief Justice Directives) and oversetirgractice of guardians
to ensure compliance with all relevant statuteslex, rules, directives,
policies, and procedures.

e Ensuring the provision and availability of high-gjtyatraining for guardians
and judges and assisting the Colorado Supreme dousstablishing
minimum training requirements.

e Establishing fair and realistic compensation raeficient to attract high-
guality, experienced attorneys.

Further, Directive 04-06 directs the OCR to: emsand enhance competent
representation of children in a cost-effective manrselect and contract with
guardians; train and monitor the guardians; prowdersight and accountability
for State-paid guardians; and investigate and vesaomplaints regarding
contract guardians. Under the Directive, the OQRtmaintain a list of qualified
attorneys who can serve as Guardians ad Litemh&courts to use when making
appointments. To compile this list, the OCR cartgawith attorneys who are
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required to possess the knowledge, expertise, r@ming necessary to perform
the court appointment.

In Fiscal Year 2006, the OCR contracted with 168raeys to provide Guardian
ad Litem services in dependency and neglect casesach of the State’'s 22
judicial districts. These 169 attorneys are indelemt contractors and are not
required to work exclusively for the OCR. The O@Ro manages the El Paso
County Office of Guardian ad Litem in thd' 4udicial District. The El Paso
County Office of Guardian ad Litem is based onva fam model and is staffed
with attorneys, case workers, case managers, dmel support staff. These
employees are all salaried non-classified stateleyaps. In Fiscal Year 2006,
there were 15 salaried attorneys providing Guardidriitem services in the El
Paso County Office of Guardian ad Litem. The OQU$b &ontracts with eight
additional attorneys in the™4Judicial District to provide Guardian ad Litem
services when there is a conflict of interest wiltk El Paso County Office of
Guardian ad Litem. For example, if two childrentire same family require
separate attorneys to ensure that both childrees Imterests are represented,
there would be a conflict of interest for both attys to be with the Office of
Guardian ad Litem. In this example, one of théneayglditional attorneys that the
OCR contracts with in the district would be appethtto represent one of the
children.

Child’s Representative Board

In addition to the OCR, the statute (Section 13t04, C.R.S.) directs the
Colorado Supreme Court to appoint a nine-membeldGHRepresentative Board
(Board). According to the statute, the Board'gpogsibilities include providing
governance to the OCR, providing fiscal oversigithe OCR’s general operating
budget, participating in funding decisions relatiedthe Guardians ad Litem
program, and assisting the OCR with providing iragrto guardians. The Board
is also responsible for appointing the directottted OCR. The statute requires
that Board members serve four-year terms, no ntaae five members may be
from the same political party, and each congressidrstrict in the State must
have at least one member on the Board. Three membéhe Board are required
to be attorneys admitted to practice law in Colorathd who have experience
representing children as Guardians ad Litem or exmll representatives of
children. Three members must be Colorado citizghs are not attorneys, but
who have experience advocating for children indbert system. The final three
members must be Colorado citizens who are notreysr and who have not
served as CASA volunteers or child and family iriiggdors.

Budget and FTE

The OCR was appropriated $9.8 million and foul-finhe equivalents (FTES) for
Fiscal Year 2006. As the following table shows @CR’s budget has increased
24 percent over the past four fiscal years. Adogrtb the OCR, this change has
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been due to several reasons, including an ovenallease in the size and
complexity of the dependency and neglect caselaad;h represented about 56
percent of the new cases requiring Guardian adrlLiservices filed between
Fiscal Years 2002 and 2006. In addition, in Fistehr 2004 the Joint Budget
Committee approved the OCR’s conversion from af#atpayment system to an
hourly rate system. As discussed below, guarda@@sow paid $57 per hour for
services provided rather than a flat fee of $1 8d0dependency and neglease.
This conversion resulted in an increase to the @@RUget and expenditures.

Office of the Child’s Representative
Appropriations, Expenditures, and FTE
Fiscal Years 2002 Through 2006

Percent
Change
2002 2003 2004 2005 2006 | 2002-2006
Appropriations
(In Millions) $7.9 $7.9 $8.9 $9.3 $9.8 24%
Expenditures
(In Millions) $7.9 $7.7 $8.5 $9.2 $9.4 19%
FTEs 4.0 4.0 4.0 4.0 4.0 0%

Source: Appropriations and FTE data from the Office of (hieild’'s Representative’s Fiscal Years
2002 through 2006 Long Bills. Expenditure datarfrGolorado Financial Data Warehouse.

The OCR’s contract attorneys bill the OCR for at&ys’ fees. Subsequent to the
OCR'’s conversion to an hourly rate payment systenfriscal Year 2004, the
OCR paid guardians on an hourly basis at ratedledtad by the Joint Budget
Committee (JBC) ranging from $45 per hour for ofitourt work to $55 per
hour for in-court work. Effective July 1, 2006 etieneral Assembly increased
the OCR'’s funding again, enabling the OCR to paytrazt attorneys for all legal
services at a flat rate of $57 per hour. The JylI2QD6 budget increase did not
include wage increases for the El Paso County ©f6€ Guardian ad Litem
salaried attorneys. According to the Guardiand.isgm contract, the OCR will
also reimburse attorneys faosts incurred for expert withesses, depositions,
interpreters, and other court costs normally pardoly the State in indigent cases,
only if the OCR approves such expenses in advangecording to the OCR
guidelines, the maximum payment amount allowedatborneys fees and other
costs in a dependency and neglect case is $2,a@&suprior approval is obtained
from OCR management. In Fiscal Year 2006, the @&Rbursed its Guardians
ad Litem approximately $8.8 million for attorneyngees and related costs for all
types of cases (e.g., dependency and neglect, ijaveelinquency, truancy,
probate, etc.). This includes about $1.4 milli@dpto the & Judicial District for
the salaries and benefits of the 15 attorneys & Eh Paso County Office of
Guardian ad Litem. In addition, the OCR spent al%@0,000 on administration
and operating costs, $28,000 on training, and fearexi $20,000 to the CASA
program as mandated by statute. The appendixthist©CR’s total expenditures
related to Guardian ad Litem services for depengemd neglect cases in each
judicial district and the average expenditure @esecfor Fiscal Year 2006.
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Caseload

In Fiscal Year 2006, about 6,800 new cases wéeed fiequiring Guardian ad
Litem services through the OCR. Of the 6,800 caapproximately 3,800 (56
percent) were dependency and neglect cases. Asusdid previously,
expenditures have increased over the past fousyeas the table below shows,
the overall number of cases requiring Guardian il services has decreased
about 6 percent since Fiscal Year 2002, while tmlver of dependency and
neglect cases has increased by about 18 percentording to the OCR, an
increase in the number of dependency and negleetscand the complexity of
these cases has contributed to higher program.cdste following table shows
the distribution of cases among the different dggpes during Fiscal Years 2002
through 2006.

Office of the Child’s Representative
New Guardians ad Litem Cases Filed by Case Type
Fiscal Years 2002 Through 2006

Percent Change
Case Type | 2002 | 2003 2004 2005 | 2006 2002-2006

Dependency
& Neglect 3,200] 3,490 3,920 3,740| 3,780 18%
Juvenile
Delinquency | 2,900| 2,720 2,620 2,840| 2,350 -19%
Truancy? 410 290 270 180 320 -22%
Probate’ 240 230 250 230 150 -38%
Other* 480 480 350 250 220 -54%
TOTAL 7,230 | 7,210 7,410 7,240| 6,820 -6%

Source: Auditor’s analysis of the Integrated Colorado I Network (ICON) case managemegnt
system data from the Colorado Judicial Branch, $hvi of Planning and Analysis for Fiscal Years
2002 through 2006.
! Juvenile Delinquency includes cases in which anileds alleged to have committed or is found

guilty of violating any statute, ordinance, or order. InguoiNe delinquency cases, a Guardian|ad
Litem is assigned when no parent, guardian, orodist appears on behalf of the child, there |s a
conflict of interest between the child and paremtjf the court determines that it serves the bhest
interests of the child.

2 Truancy includes all proceedings under the Scha@ndlance Law of 1963.
3 Probate includes cases where the court, followipgraon’s death, establishes the legal valigity
of a will or other documents and conducts an inmgnaind distribution of assets, and a child is a
party to the case.
* Other includes criminal (e.g., cases in which ddcts charged as an adult), civil (e.g. cases in
which a minor is suing someone or being sued),fjilweelinquishment (e.g., cases in which the

legal rights of a child’s parents are terminatedgntal health (e.g., cases in which there i an
application for hospitalization on behalf of a chiinder the age of 15 who is a ward of the
Department of Human Services), paternity (e.g.esa® establish paternity and enforce child
support), and domestic relations (e.g., cases ichwtiere is a family dispute involving custody,
support, and welfare of a child) cases.
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Audit Scope and Methodology

This audit, which was conducted in accordance wginerally accepted
government auditing standards, reviewed the pedooa of the State’'s
Guardians ad Litem program and the OCR. Spedyicade reviewed the OCR’s
oversight and monitoring processes for assessmgeaiformance of Guardians ad
Litem appointed to dependency and neglect casesaddition, we reviewed the
selection and appointment processes for guardiandependency and neglect
cases. As part of our audit work, we reviewedra#yg applications, contracts,
performance evaluation forms, license and disaplirhistory, as well as OCR
documents. We interviewed the OCR'’s director aaff,syuardians, and judicial
officers and court staff in the*{Jefferson, Gilpin), %' (Denver), 4 (El Paso,
Teller), 18" (Arapahoe, Douglas, Elbert, Lincoln), @weld), and 2T (Mesa)
Judicial Districts. We also interviewed staff aetkl Paso County Office of
Guardian ad Litem in the™Judicial District. Additionally, we interviewedhé
executive directors of the National AssociationGwunsel for Children and the
National Counsel for Juvenile Family Court. Figallwe researched the
Guardians ad Litem practices in California, Wastong Maine, and Florida. On
the basis of information obtained from these othrgranizations and states, we
determined that Colorado’s directives for delivgri@uardian ad Litem services
mirror nationally recognized guidelines. After cowcting the audit, we also
determined that the OCR has implemented a majofitthe best practices for
providing Guardian ad Litem services.

During the audit, we also reviewed the OCR’s conmmplgrocess, training

program, and billing and payment records. Speadlficwe reviewed a sample of
complaints, a sample of billing and payment recamis the OCR’s controls over
the billing process, and examined the trainings taaiding materials provided by
the OCR. We did not identify findings in any oEHe areas.

The audit scope did not include the review of othgres of cases requiring
Guardian ad Litem services, such as cases involdalinquency, probate,
paternity, or other matters. In addition, the asdope did not include a review of
the Child’s Representative Board, local oversighthmittees, attorney child and
family investigators, or child’s representatives ieth may be appointed in
domestic relations cases involving custody disputes
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Guardians ad Litem

Background

In the statute (Section 13-91-101, et seq., C.Rh®.Colorado General Assembly
has recognized that children are the most vulnerahtl voiceless population in
the courts and created the Office of the Child’prfeeentative (OCR) to help
protect children’s interests. The OCR’s statutoiyeative is to ensure that
children receive competent and effective attornerwises throughout the State
and that Guardians ad Litem in dependency and degéses advocate zealously
for the best interest of the children. To fulfitlis directive, the OCR has been
given the responsibility for overseeing the pramisiof Guardian ad Litem
services throughout the State. The statute (Set8e91-105(1)(a), C.R.S.) states
“the Office of the Child’'s Representative shall anbe the provision of
[Guardians ad Litem] services in Colorado by oveirsg the practice of
Guardians ad Litem to ensure compliance with aflvant statutes, orders, rules,
directives, policies, and procedures.” Additionalpccording to Chief Justice
Directive 04-06 (Directive), “The OCR’s authorityéh responsibilities include,
but are not limited to: ensur[ing] and enhanc[imgimpetent representation of
children in a cost effective manner, which includesning and monitoring of
services renderedand the responsibility to provide oversight andoaetability
for the state-paid [Guardians ad Litem]...servit@sthe benefit of Colorado’s
children, including investigation and resolutionagimplaints regarding attorneys
who contract with the OCR.”

The OCR’s specific responsibilities include salegtqualified attorneys and
providing a list of those attorneys to the couds dppointments, compensating
only those attorneys who are approved by the O@Bureng the availability of
training directly related to enhancing the attosidgnowledge of children’s law
and best interest representation, monitoring tiréopeance of the guardians to
ensure compliance with the standards set forthhbyGolorado Supreme Court,
and renewing the contracts of only those attornei® provide highguality
representation.

Overall, we found that the OCR has significantlypmoved the provision of
Guardian ad Litem services in dependency and negéses. The Office of the
State Auditor last conducted a performance aud@wdrdian ad Litem services in
dependency and neglect cases in 1996 when guand@nesoverseen by the State
Court Administrator’'s Office. At that time, the ditiidentified significant issues
with the quality and levels of Guardians ad Liteapresentation provided to
children, guardian funding and compensation, araddjan oversight.
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We reviewed the effectiveness of the OCR in enguthrat the Guardians ad
Litem in Colorado provide high-quality represerdatito children in dependency
and neglect cases. Although the OCR has imprdvegbitovision of Guardian ad
Litem services statewide, we identified areas whbeeOCR could improve its
oversight of the quality of representation provideyl guardians; the contract
renewal, selection, and appointment processestten@®CR’s assessment of its
own performance. We discuss these issues in thaineler of this report.

Representation

Chief Justice Directive 04-06 includes specifigueements regarding Guardians
ad Litem performance in dependency and neglectscasAccording to the

Directive, “a Guardian ad Litem in a dependency ameblect case shall

specifically”:

e Attend all court hearings and provide accurate @mrdent information to the
court.

e File written or oral reports at the court’s directiand in compliance with
statutes.

e Take actions within the scope of his or her stajutthority and ethical
obligations necessary to represent the best ingeoéshe child.

e Conduct an independent investigation in a timelynna which shall
include at a minimum:

= Personally interviewing the child and meeting wahd observing the
child in his or her placement as soon as is reddenaut, in no event,
later than 30 days following the guardian’s appoiert.

= Personally meeting with and observing the childgeiaction with
parents, proposed custodians, and foster parents.

= Reviewing court files and relevant records, repaitsl documents.

» Interviewing, with consent of counsel, respondeatepts and other
people involved in the child’s life, including festparents, caseworkers,
relatives, school personnel, court appointed spedaocate (CASA)
volunteers, and therapists.

= Confirming that the county department’s investigatincluded a search
for any prospective kinship for placement and/copabn, or personally
conduct this investigation if reunification withetlparents fails.

= Visiting the home from which the child was removethen appropriate.
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e Continue to perform an ongoing investigation asasessary to represent the
best interest of the child for the duration of tase. The investigation shall
include, but shall not be limited to:

= |If the child’'s placement is changed, personally timge with and
observing the child in each new home or placements@on as is
practicable after the placement, but no later tddndays after the
subsequent placement.

» Maintaining contact and ongoing communication wttle child, foster
parents, caseworker, CASA, and any other partiesssary to ensure the
child’s best interests are continually met.

The OCR monitors guardian performance relatedh® requirements of the
Directive in several ways. Primarily, the OCR mwvs guardian performance
evaluation forms submitted annually by each judidistrict and conducts annual
site visits to judicial districts to discuss guami performance with judges,
magistrates, guardians, and other individuals vewlin dependency and neglect
cases. Effective January 2006, the OCR beganiagditsample of dependency
and neglect cases to determine if guardians wemgplyang with the Directive
requirement that guardians visit with a child wittd0 days of their appointment
to a case. Finally, if the OCR receives a complagainst a guardian, the OCR
will investigate and review case documentation taken sure the guardian
complied with Directive and contractual requirensenOnce the investigation is
completed, the OCR will provide a written report tioe guardian and the
individual who submitted the complaint.

We reviewed guardian compliance with the perforneastandards set out in the
Directive and found that some guardians were notptging with these minimum
requirements. More specifically, we reviewed a glanof 30 cases across six
judicial districts (£, 2", 4" 18" 19" and 21). These 30 cases were open an
average of about five months and the guardianswatét the children in these
cases an average of two times during the case. raQveve found that the
guardians in our sample fully complied with onlyeaof the six factors evaluated -
- to meet with the child in person at least oneetimas illustrated in the following
table. Case files did not contain sufficient imf@tion to assess all of the
minimum requirements in the Directive. This issgeaddressed later in the
report.
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Office of the Child’s Representative
Guardians ad Litem Compliance
with Chief Justice Directive Minimum Requirements
(for a sample of 30 cases)

Number of Cases Percent of
Chief Justice Directive Requiring Number of Cases Cases in
Requirement* Compliance in Compliance Compliance
Visit child in person at
least one time 30 30 100%

Initial visit with child
within 30 days of
appointment 30 22 73%

Visit child in subsequent
placements within 45 days
of placemertt 10 8 80%

Communications (e.g.
phone calls) with child
other than initial

visit/placement 24 8 33%

Contact with parefit 30 16 53%

Participate in at least one
staffing, case management,
or team decision meeting 30 19 63%

Source Auditor’'s analysis of data obtained from the t&8ted case files maintained by the

appointed Guardians ad Litem.

The case files did not contain sufficient inforrmatito assess all of the minimum requirement
the Chief Justice Directive 04-06.

2The OCR has interpreted the Chief Justice Diredii#6 to allow guardians 45 days in whi
to visit a child in placement subsequent to thgipal placement; there were 10 cases whereg
child was moved to a subsequent placement.

3Additional communication with the child was possilih only 24 of the 30 cases because si
the cases had either just started, were of a sluoation, or involved children under the age of
years.

“ Contact includes visits at home or other locatigoimne calls, or letters. Case file informati
was not consistently detailed to determine if tlwtact included observation of the child
interaction with parents and/or foster parents.nt@ct with parent(s) requires permission of
parents’ attorney(s). If the guardian requestednfssion to contact a parent, the case
considered to be in compliance. If there was notaxd with a parent and no documentation
show that a request to contact a parent was madeguardian was considered to be out
compliance.
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Although all of the guardians in our sample methwthe child or children in

person at least one time, 8 of the 30 (27 perdgitil visits were outside of th

e

30-day requirement. For these eight cases, vaitged from 31 to 89 days after
the guardian was appointed to the case. In additothe requirements listed
above, we also looked at whether the guardiansiirs@ample complied with other
Directive requirements, such as having contact with child’s foster parents or

school in those cases where these factors werecaplg. We found that th
guardians had contact with the foster parents, rothen during the initia

e
I

placement visit, in 18 of the 26 (69 percent) casegewed where the child had
foster parents, and contact with the child’s schiod of the 23 (22 percent) cases
reviewed with school-age children. According tcee tOCR, it may not be
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appropriate for the guardian to comply with alkleé Directive requirements in all
instances. However, the Directive specificalltesdathat Guardians ad Litem in
dependency and neglect cases shall comply witle tiezgiirements.

The OCR’s recent audits of a sample of guardiare ddes also identified
problems with guardian compliance. From Januaryuiph May 2006, the OCR
evaluated a random sample of 90 cases in threactisto determine if the
guardians assigned to those cases met with thd ehithin 30 days of the
guardian’s appointment. There were a total of Gardians assigned to these 90
cases; some of the guardians in this sample weponsible for multiple case
Of the 90 cases reviewed, the OCR found that incddes (16 percent) the
guardian did not meet with the child within the @@y time requirement. There
were a total of six different guardians for thege chses. As a result of this
review, the OCR terminated one guardian’s contaact decided not to renew the
contracts for three guardians who did not respandhe OCR’s information
requests and who chose not to reapply. The rengpitwo guardians were
temporarily removed from the OCR’s list of approvgdardians, but were
reinstated after providing additional informatiomorh other cases which
demonstrated that the guardian had complied welBtiday requirement in other
cases.

In addition to the 30 cases described above, wewexd a sample of 152 court
files to determine if the guardians appointed ® diependency and neglect cases
attended all of the court hearings. As discusdsalv@ the Directive requires
guardians in dependency and neglect cases to datdincourt hearings and
provide accurate and current information directlytihe court.” The Directive
goes on to provide that “in exceptional circumsémanother qualified attorney
who has sufficient knowledge of the issues andistaf the case may substitute
for some hearings, with permission of the courtdr the 152 court files in our
sample there were a total of 866 hearings. Asfallewing table shows, the
guardians assigned to the cases did not attend 8lhgercent of the hearings.

Office of the Child’s Representative
Guardians ad Litem
Attendance at Court Hearings
(for a sample of 152 cases)

Attorney Providing Number of Hearings
Representation Attended Percent of Total
Guardian 792 91%
Substitute 67 89
Neither 7 1%
Total 866 100%

Source: Auditor’s analysis of a sample of 152 courtdile

In the 67 hearings where a substitute attendedfilds did not indicate whether
the judge or magistrate gave permission for thestsution. (We discuss
additional issues related to judgespproval of substitutes later in the repo
According to information in the court file for ormase, the judge was concerned
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about the quality of representation being provibedause the substitute was not
prepared and did not appear to have knowledgeeotdise. Finally, in the seven
hearings where no guardian or substitute was pregenchild did not receive any
representation. Attending hearings is a criticalmponent of guardian
performance due to the vulnerability of childrem @ne population being served.

The child’s circumstances will dictate what actian$&uardian ad Litem should
take in a particular case to comply with the Direetminimum performance
requirements. For example, if there are no fqséeents the guardian cannot meet
with the foster parents, or if the child is an mtfathe guardian cannot meet with
school personnel. Our findings indicate, howeusat there are expected activities
that guardians may not be performing which coulthpmmise the quality of
representation provided by Guardians ad Litem. r&uly the OCR has a limited
process for reviewing the activities of guardiamsdompliance with the Directive
and for assessing the quality of representationiged. The OCR only reviews
guardian compliance with two of the requirementshef Directive as part of the
audit process - that guardians conduct an initgt with the child within 30 days
of the guardian’s appointment or within 45 daysaofsubsequent placement
Additionally, there are only two ways in which tlea®views will occur. First, if
concerns about a guardian’s performance are réisedgh a formal complaint or
by someone in the guardian’s judicial district, tA€R will review a sample of
the guardian’s cases to verify that the guardiarhat with the child. Second, as
discussed above, the OCR reviews a sample of tlasmgyh its audit process to
determine if the guardians assigned to the sela@ses met with the child within
30 days of the guardian’s appointment.

A combination of both objective and subjective mfation is needed to

sufficiently assess Guardians ad Litem performan€btaining both types of

information provides a more accurate representatiohow well guardians are

actually performing. For example, the OCR informedof an attorney who had

been serving as a guardian for several years. judges, magistrates, and other
attorneys in the district in which this individuatacticed had indicated through
performance evaluations and interviews that thdviddal was an excellent

Guardian ad Litem and provided high quality repnéson to the children in his

cases. However, as a result of the OCR’s audit shralom sample of the

guardian’s cases, the OCR found that this guardéhnot been visiting with the

children as required by the Directive. In thiseathe performance evaluations
and interviews did not provide a complete represtét of the quality of services

provided by this individual. This example show® timportance of a robust

monitoring process to assess performance.

The OCR needs to expand its audit process to @weoader scope of guardians
in each judicial district and to collect additionaiformation on guardian
performance. To allow the OCR to develop a momprehensive audit process
within existing resources, the OCR will need tontify alternatives to conducting
detailed, time-consuming case file reviews. Onerahtive the OCR could
consider to streamline the review process woultbbequire guardians to report
their performance information through the automdi#ithg system. The OCR’s
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current billing system is Web-based, and guardieas access the system to
submit their bills and supporting documentatiortjuding work activity, number
of hours worked, and any other expenses. The O&Rlaun reports on the
information submitted through the billing systemdarollect more robust data
related to guardian performance. The OCR couldc thealyze these data
electronically and using a risk-based approachpgmally compare data with the
Integrated Colorado On-line Network (ICON) systemnwverify the accuracy and
completeness of the information submitted. As drthis process, the OCR
should establish requirements detailing the tygedooumentation that guardians
should maintain to support their billing, such &smpe records and meeting notes.

Finally, the OCR should review the Directive totetenine if the performance
requirements contained in the Directive are stiprapriate or if changes are
needed. Although the Directive lists specificdle actions that all guardians in
dependency and neglect cases must take, the OCRdieated that some of the
requirements may not be appropriate in every case results of our review also
seem to indicate that some guardians are not umifjocomplying with all of the
minimum performance requirements. The Directive haen in place for more
than two years — enough time for the OCR to ha¥icsnt data to assess which
performance requirements are appropriate in evasg @and which requirements
may only be appropriate in some cases. The OCRIdheork with the Chief
Justice to revise the Directive to distinguish kesw the actions that should be
taken in all dependency and neglect cases and thaswiill only apply in certain
cases.

Recommendation No. 1:

The Office of the Child’s Representative shouldsiee the quality of the
representation provided by Guardians ad Litem ipeddency and neglect cases

by:

a. Expanding the audit process to cover a broaderesobguardians in each
judicial district and to collect additional infortm@n on guardian
performance, including whether they are complyinghwChief Justice
Directive 04-06 and attending hearings, followingas appropriate.

b. Evaluating options for streamlining the review mes, such as using the
information submitted through the electronic bijiaystem to analyze the
data electronically.

c. Establishing standards for the supporting docuntiemtahat guardians
should maintain to support their billings and usangsk-based approach
to periodically review ICON on a random basis toifyethe accuracy of
the information submitted through the billing systefollowing up as
appropriate.
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Office of the Child’s Representative Response:
Agree. Implementation Date: November 30, 2007.

a. Expanding the audit process to cover a broaderesobguardians
in each judicial district and to collect additionaformation on
guardian performance, including whether they arapging with
Chief Justice Directive 04-06 and attending heaifigllowing up
as appropriate.

The OCR will expand the sample population to coxdsroader
scope of guardians to ensure that each Guardiahitech in a

district is selected for review. We will also imporate other items
from the Chief Justice Directive in the review eria. The OCR
appreciates the need for expansion of the procebsvdl submit a

decision item for additional staff to aid in thehdies in its Fiscal
Year 2009 budget request.

b. The OCR will make modifications to its billing sgst to enhance
the reporting capabilities. The system will beeatd generate ad
hoc and exception reports based on the 130+ bitlougs already
programmed. The OCR will use these reports as tdois
investigation of Guardians ad Litem performance eompliance.

c. The OCR will work with the Chief Justice to ameheé Directive
to include a specific requirement that all attosy@yust maintain
sufficient documentation to support hours billedi ao provide
that information to the OCR upon request.

Recommendation No. 2:

The Office of the Child's Representative shouldvies the performance
requirements contained in Chief Justice Directive08 to determine if the
requirements are still appropriate and work wite @hief Justice, as needed, to
make necessary changes.

Office of the Child’s Representative Response:

Agree. Implementation Date: November 30, 2007he Practice of
pediatric law is continually evolving and the OCHIweview the current
Directive for areas that may be improved or updat€de intent of Chief
Justice Directive 04-06 was never to create a lguinst of activities that
an attorney must apply in each case. Attorneyspanéessionals and
must use their independent judgment to determinat \steps should be
taken in the child’s best interest. While there eertain items, such as
visiting a child in placement, that are required dvery case, other items
may not be applicable. It is not always appropriar an attorney to go
to the child’s school or to have additional contaith foster parents. The
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OCR will review the current requirements with aye éoward including
certain core duties for each case and other itdmas may not be
applicable every time.

Contract Renewals

Currently the OCR contracts with Guardians adrhifer one year with an option
to renew. To determine whether to renew a contséth a guardian, the OCR
sends out performance evaluations annually to soirtbe parties that worked
with the guardian, including judges, magistratesnify court facilitators, and
CASAs. Additionally, the OCR conducts site visitiseach judicial district and
meets with judges, magistrates, guardians, andr gblaeties to discuss the
guardians’ performance. Finally, the OCR repdr#t tt maintains regular contact
with judicial districts regarding guardian performea through telephone calls and
email exchanges.

We evaluated the effectiveness of the OCR’s psdes reviewing guardian

performance to support its contract renewal dewcssiand identified areas for
improvement. First, as discussed previously, tlRMeeds to expand its use of
audits and other documentation to evaluate guargerfiormance and make
contract renewal decisions. As discussed in Recemaiation No. 1, the OCR

uses the audit process only to determine whethardgans have met with the

child within 30 days of appointment or within 45ydaof a subsequent placement
and to investigate complaints. An expanded, mobrist audit process would

improve the quality of information the OCR has #afale to support its review of

guardian performance and its contract renewal aetEs

Second, we found that data collected through pedoce evaluations is not
sufficiently complete to comprehensively assessdjaa performance or support
contract renewal decisions due to the lack of respdrom some judicial districts

More specifically, we found that during Fiscal Y&&05:

e Four districts (the 8 9", 12", and 14' districts) did not return evaluations
for any of the guardians practicing in those dissri

e Sixteen districts returned evaluations for soméhefguardians practicing in
their districts.

e Two districts (the 8 and 2% districts) returned evaluations for all of the
guardians practicing in their districts. All of tlguardians in these two
districts were evaluated by a judge, magistratd,aa@ASA.

In addition to the problems with poor responsegabn guardian performance
from judicial districts, we found that the evalwatiform needs improvement.
Currently the form asks the reviewer to assesgtiaedian’s performance against
some of the performance standards contained iDitteetive, such as whether the
guardian attended all court hearings and whether ghardian completed an
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independent investigation.  Reviewers are askedrat® the guardians’
performance for each of these factors as “exceedsectations,” “meets
expectations,” or “below expectations.” The fotmowever, does not explain the
level of performance necessary to justify a ratidexceeds expectations.” For
example, if the guardian attends all court heariagsrequired by the Directive,
the guardian would “meet expectations.” The eu@unaform is not clear as to
what additional actions a guardian could take tstifyy a rating of “exceeds
expectations.” Additionally, the forms do not inde a signature line to clearly
identify the parties completing the evaluation. nfeoevaluation forms are
completed jointly by allof the judges, magistrates, and CASAs in the dist
However, it is not possible to tell from reviewtbe evaluation form whether the
evaluation is the opinion of only the individualnepleting the evaluation or
whether the evaluation is the consensus of multglewers. The OCR needs to
know who participated in evaluating the guardiarewlletermining how much
weight to give a particular evaluation and to deiee who has provided input.

Third, we found that the OCR lacks documentatioppsuting its contract
renewal decisions. We identified 142 attorneys sehoontracts were renewed
during Fiscal Year 2006. Of these 142 attorneys(1B percent) had received
negative performance evaluations from at leastabrieeir evaluators. There was
no documentation in the files to explain why thatcacts for these 25 attorneys
were renewed, or whether there were mitigatingofacthat supported the OCR’s
decision to renew the contracts.

The OCR needs to take several steps to improvéntbemation used to assess
guardian performance and establish standards foundenting contract renewal
decisions. First, the OCR should continue to ensiiat the results of its audits,
as discussed in Recommendation No. 1, are incagzbrato its contract renewal
decision-making process. Second, the OCR shoubtintee to work with the
State Court Administrator’s Office to improve therfprmance evaluation process
by revising the form to clarify evaluation criterijmcluding a signature line(s),
and contacting judges and magistrates directlptoease response rates.

Finally, the OCR should re-evaluate its contracterval process to determine if
an annual renewal is still appropriate or if a lengontract period would be more
reasonable. The annual renewal process for mane 160 attorneys may be
overly burdensome for the OCR’s limited staff reses. For example, the OCR
currently schedules its site visits to judicialtdids for the two months prior to
awarding guardian contracts. This makes it diftifor the OCR to actually visit
all 22 districts during the two-month period. Calgernative would be to extend
the contract period to two or three years and égger renewal dates, which
would allow the OCR siff more time to fully evaluate guardian performan
Other options include reviewing guardians in thegésat districts annually and
reviewing the smaller districts on an extended la@gwcycle or reviewing
performance throughout the year rather than intwlee months prior to contract
renewal. Regardless of the option selected, thd&k @Bould ensure that it
maintains sufficient documentation to support cacttrenewal decisions.
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Recommendation No. 3:

The Office of the Child’s Representative shoulgiove the information used to
assess guardian performance and establish standardgontract renewal
decisions by:

a.

Incorporating the results of a more robust auditcpss, as discussed in
Recommendation No. 1, in the contract renewal dmtisiaking process.

Continuing to work with the State Court Administiés Office to
coordinate with judges and magistrates to help awprthe performance
evaluation process. This may include revisingaw@uation form, adding
a signature line(s), and working with the State €cddministrator’s
Office to help increase response rates.

Re-evaluating its contract renewal process. Optimiay include using a
risk-based approach to stagger contract renewalsdater two or three
years or scheduling site visits throughout the yeBne OCR should also
maintain sufficient documentation to support cocttranewal decisions.

Office of the Child’s Representative Response:
Agree. Implementation Date: November 30, 2007.

a. As stated in the response to Recommendation NbelQCR will
enhance its audit process through the use of dilliformation it
receives and incorporate these results in the acntrenewal
process.

b. The OCR will make revisions to the evaluation foas agreed
The OCR solicits feedback from a variety of stakdbers
including judges and CASA volunteers regardingpgbgormance
of its Guardians ad Litem. This is done throughhba formal
written evaluation process, as well as face-to-faeetings during
site visits, and through adoc communications during the ye:
The OCR will continue to work with the State Court
Administrator’s Office to explore ways of improvitige response
rate.

c. The OCR currently contracts with approximately 2&@rneys
statewide (including 169 attorneys for dependeneg aeglect
cases) to provide best interests representatichecachildren of
Colorado. Each contract runs on a fiscal year sbasid is
reviewed annually to determine whether an attonuglybe hired
or retained. Renewal decisions are part of awtdéeprocess that
ensures each district has enough attorneys to meeateeds.
Consequently, it would be difficult to chanf@m an annual
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renewal and still be able to fill enough slotsoas the state. The
OCR will re-evaluate its current process to detasmihe most
effective way to handle contract renewals. The OM@R also
maintain sufficient documentation to support cocttreenewal
decisions.

State Court Administrator’s Office Response:

Part “b”: Agree. Implementation Date: As determined by@@R. The
State Court Administrator’'s Office will work witthé OCR, as it may
request, to improve the performance evaluationgs®c

Selection

As discussed previously, according to the staiBeetion 13-91-104, C.R.S.), the
OCR is responsible for ensuring that uniform, heglality legal representation is
provided to children involved in judicial proceedsmin Colorado. This statutory
charge is reinforced by Chief Justice Directive0®which states that attorneys
appointed as Guardians ad Litem must possess tbeléage, expertise, and
training necessary to perform the court appointmard requires the OCR to
maintain a list ofqualified [emphasis added] attorneys who can serve as
Guardians ad Litem for the courts to use when ngalappointments. The
Directive provides the OCR with the exclusive auityoand discretion to select
and contract with attorneys to provide state-paithi@ian ad Litem services
This includes the authority to reject attorneys &mry reason and to terminate
contracts at will. To fulfill the statutory and @h Justice mandates, the OCR
must ensure that the attorneys with whom it cotdrace licensed, competent, and
possess the knowledge, training, and expertise seacg to perform the
appointment, as required by the Directive.

The OCR requires its attorneys, including botlorattys seeking to renew their
contracts and attorneys who are new applicantglbonit a completed application
each year. New applicants must provide informatretated to their legal

education and experience and renewal applicantst rpusvide proof of

professional liability insurance. (New applicantse anot required to have
professional liability insurance at the time of Bggtion, but must obtain it before
entering into a contract with the OCR.) In addifi@s part of the application
process, the Directive requires that applicantsvigeo proof that they have

obtained 10 hours of continuing legal educatioraieas that are relevant to the
appointment and that enhance the attorneys’ knameleof the issues. The
Directive also requires that an attorney wishingreaew a contract submit a
signed affidavit attesting to his or her compliamgth the Directive requirements,
including that the attorney attended all hearingsnhducted an independent
investigation in a timely manner, and continuegbéoform all of the listed duties
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in order to represent the best interests of thé&d.chAlong with the affidavit,
attorneys are required to attach a list of the casabers and counties in which
they were appointed guardians for the previous.year

We reviewed the OCR'’s selection and hiring process identified several areas
in which the process can be strengthened. Firstreveewed a sample of 12
renewal applications and found that while all of #pplications were approved,
five were missing at least one of the requiredcattzents or provided incomplete
information. More specifically:

e For 2 of the 12 renewal applications, the attorndigs not provide an
affidavit of compliance with the Directive or atlisf their previous year’'s
cases. For one of these two renewal applicatibresattorney also did not
provide the number of continuing legal educaticedds earned.

e For 3 of the 12 renewal applications, the attorrgigsnot provide proof of
professional liability insurance. For one of thésee renewal applications,
the attorney also did not provide the number oftioomg legal education
credits earned.

Second, we reviewed a sample of 25 new attornplfcations and found that the
OCR could not provide evidence that it had reviewpglicants’ references prior
to hire. According to the OCR, staff verify refeces once a decision is made to
contract with a new attorney, but prior to the off©ut of our sample of 25 new
applications, the OCR decided to contract with fithe attorneys. We found no
documentation to show that the OCR verified refeesnfor any of the 12
attorneys prior to contracting with them.

Third, we found no evidence that the OCR verifiée licensure status or
disciplinary history of either the 25 new applicant the 12 renewal applicants in
our sample. One option for verifying licensure w$aand disciplinary history is to

use the Attorney Regulation Counsel’'s Web site. W&fed this site to verify that

all 25 new and 12 renewal applicants had an adicense at the time of

application and none had been disciplined.

Fourth, we found the OCR has not established thadifpations desired in a
Guardian ad Litem. When the OCR advertises for djaas, the announcement
does not list any specific requirements other tt@mmndicate that the attorney
would be responsible for representing the bestasteof children under the age of
18. A list of desired qualifications is neededinplement the Directive which
requires that Guardians ad Litem possess the kulg@|eexpertise, and training
necessary to perform the court appointment. Thiediive does not define these
characteristics or provide direction on what quedifions would satisfy these
requirements. According to the OCR, it looks fortam qualifications, such as
experience working as a guardian; litigation exgece; a history of no
disciplinary action; special skills, such as teaghor mental health counseling;
knowledge or experience in a related area such faseggn language or child
development; training in areas of law or work exgace related to representing
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children; an understanding of and willingness tompty with Directive
requirements; knowledge of Colorado Rules of Jueemrocedure and the
Colorado Rules of Evidence; and a passion for sgmting children. However,
the OCR has not formally established the desiredliftpations for someone
applying to serve as a Guardian ad Litem. Estaioigs desired qualifications
would provide notice to potential applicants of I€R’s expectations when
making contracting decisions.

Finally, we found the OCR does not consistentlyuoent interview results and
recommendations for new applicants when making reotihg decisions.
According to the OCR, staff interview all new attey applicants as part of the
selection process. However, we found that the @@Rot have documentation
that it interviewed seven of the 25 new attornegliapnts in our sample. For the
18 new applicants for whom the OCR did have inewevidence, there was no
documentation to show the results of the intervimwvgecommendations as to
whether the OCR should contract with the applidéanguardian services.

The OCR has a statutory responsibility to enseeattorneys selected to serve as
Guardians ad Litem are qualified to represent cbildn dependency and neglect
proceedings. As a result, the OCR needs to stiengts Guardians ad Litem
hiring and selection processes to ensure thattguablividuals are selected and
that contracting decisions are supported by doctetien.

Recommendation No. 4:

The Office of the Child’s Representative shoulérsgthen its Guardians ad Litem
hiring and selection process by:

a. Ensuring that applicants provide all required infation and attachments
before approving an application.

b. Verifying and documenting references, licensurgéustaand disciplinary
history before executing an initial or renewal cant with an attorney.

c. Formally establishing the desired qualificationshb® considered when
evaluating applicants.

d. Consistently documenting interview results and tesults of other
information reviewed to support contracting deaisio

Office of the Child’s Representative Response:

a. Agree. Implementation Date: Implemented. The OG&
implemented a procedure whereby its Office Managetks each
piece of required information and follows up on angomplete
applications.
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b. Agree. Implementation Date: November 30, 2007he TOCR
currently calls references on all new applicatibng will document
such contacts going forward. The agency has beguewing the
licensure status with this new application cycle.

c. Agree. Implementation Date: November 30, 200%er{ attorney
who contracts with the OCR must be licensed totmadaw in the
State of Colorado and be in good standing with Goéorado State
Bar. The OCR will develop a list of desired cha&eastics that an
ideal candidate would possess. However, we are raBndated to
provide best interest representation to childrenalin 22 judicial
districts. At a state rate of $57 per hour, thelpaf prospective
Guardians ad Litem is very limited. The OCR musirkvwith
candidates who may fall short of a list of desigedlifications. The
agency works with such candidates by providing mentnecessary
training, and support so that they may provide atiffe
representation.

d. Agree. Implementation Date: November 30, 2007. nadgd in the
report, all applicants were interviewed by the OCRe will ensure
that interview information is summarized and theufts of the
interview are documented and maintained.

Appointments

The statute (Section 19-3-203, C.R.S.) requirescthurt to appoint a Guardian ad
Litem in dependency and neglect cases when agettleging abuse and neglect
is filed. As previously discussed, the Directieguires the OCR to provide the
courts a list of qualified attorneys to serve asf@ians ad Litem, and the courts
must appoint guardians from this list. The purpaofsthis requirement is to ensure
that only those attorneys who are qualified to seas a Guardian ad Litem are
appointed to that position. According to the Dineg, courts are only allowed to
appoint an attorney who is not on the approvedJiken there are unusual,
exceptional, or emergency circumstances and tidp with prior permission
from the OCR. For example, the court may requesippoint an attorney who is
not on the approved list when the attorney hasldped a prior relationship with
the family in order to provide continuity for thiil. The OCR is not required to
pay guardians with whom the OCR does not have &adnand who are not on
the approved list. However, the OCR can pay a apmproved attorney if the
OCR has granted prior permission for the appointmen

We reviewed the Guardians ad Litem appointmentgs® and found that in some
cases courts are appointing attorneys who aremtitedOCR-approved list. More
specifically, we reviewed ICON data to determinethé attorneys who were
appointed to serve as Guardians ad Litem in alhefdependency and neglect
cases that received guardian appointments durisgaFiYears 2005 and 2006
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were on the list of attorneys approved by the OGRthough we found that a

majority of the dependency and neglect cases riequguardian services during
Fiscal Years 2005 and 2006 had guardians appoivtedl were on the OCR-

approved list, there were still some cases whexedrt appointed attorneys who
were not on the list. For Fiscal Year 2005, 134esa¥ the approximately 4,500
dependency and neglect cases requiring an appaih{@@ercent) had guardians
appointed who were not on the OCR’s approved Tibis humber decreased in
Fiscal Year 2006 when 73 of the approximately 4,ti@Ppendency and neglect
cases requiring an appointment (2 percent) haddgres appointed who were not
on the OCR’s approved list. The OCR reports thatois not keep a record of
court requests to appoint attorneys who are naherapproved list. As a result,
OCR cannot confirm whether it gave permission fa tourts to appoint the 54
attorneys appointed to the 134 cases in Fiscal 2885 or the 33 attorneys
appointed to the 73 cases in Fiscal Year 2006. @GR paid fees and costs for 8
of the 54 attorneys appointed in Fiscal Year 2008 4 of the 33 attorneys
appointed in Fiscal Year 2006 who were not on ti@R@ approved list. There

was no documentation for us to determine how theraappointed attorneys who
were not on the OCR’s approved list were paid.

In addition, as discussed previously, we identifisstances where a substitute
attorney attended a hearing on behalf of the appadiguardian. The Directive

allows, in exceptional circumstances, for anothaalifjed attorney who has

sufficient knowledge of the issues and status ef ¢ase to substitute for the
guardian at some hearings, with the permissiorhefdourt. We identified 67

hearings where a substitute attended the hearindpetralf of the guardian.

Although the court may have approved these subistitg;, the court files did not

reflect that the court’s permission was given for substitution.

The OCR needs to take steps to improve its ovarsifjthe Guardians ad Litem
appointment process to ensure the best interesteafhild are represented from
the point at which a case is filed. To accomptlsk task, the OCR should track
court requests for the appointment of non-approatdrneys and periodically
analyze ICON data to determine if there are certhgtricts that appoint non-
approved attorneys without the OCR’s approval. D@&R should also continue
to work with the State Court Administrator’s Offite emphasize to courts the
importance of appointing only those attorneys wlawehbeen approved by the
OCR and requesting prior approval from the OCRnba-approved attorney is to
be appointed.

Recommendation No. 5:

The Office of the Child’s Representative shouldphensure that only qualified
attorneys are appointed to serve as Guardianstachlin dependency and neglect
cases by:
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a. Tracking court requests and OCR approvals for thgosmtment of an

attorney who is not on the OCR’s approved listeaove as a Guardian ad
Litem in a dependency and neglect case.

. Periodically analyzing ICON data to identify juditdistricts that may be

appointing attorneys who are not on the OCR-apmfolst without
contacting the OCR.

. Continuing to work with the State Court Administnas Office to

emphasize to courts the importance of appointirlg those attorneys who
have been approved by the OCR and requesting apiproval from the
OCR if a non-approved attorney is to be appointed.

Office of the Child’s Representative Response:

a. Agree. Implementation Date: Implemented. The O@R begun
tracking these requests and their approval by agstiadf.

b. Agree. Implementation Date: November 30, 2007.e TCR does
not currently have access to ICON reporting, buitwrk with State
Court Administrator’'s Office to receive a monthlgport of all
Guardians ad Litem appointments. The OCR wiligevthis report
to determine if any non-approved attorneys are iapgd and will
follow up with the district in question as applitab

c. Agree. Implementation Date: November 30, 2007nc&ioversight
of Guardian ad Litem services transferred from State Court
Administrator’s Office to the OCR, both agenciesvénavorked
closely to ensure that only approved attorneysag@ointed. The
OCR will continue to meet with the State Court Adrsirator’s
Office to determine the best means of accomplistimg) result. It
should be pointed out that the audit determinedptiamce rates of
97 and 98 percent during the test work for Fiscabr¥s 2005 and
2006 respectively. While both agencies will stritevard 100
percent compliance, this is a goal that will beficlifit to achieve
given the human element involved.

State Court Administrator’s Office Response:

Part “c”: Agree. Implementation Date: May 250Z0and on-going. The
State Court Administrator’s Office (SCAQO) will camtie working with
the OCR. To ensure that the best interests oflidnl are represented, it
IS sometimes necessary to appoint an attorney whmt on the OCR’s
list. The SCAO has notified all courts that the ®@wust approve such
appointments.

@ Clifton
Gunderson LLP
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Evaluation of OCR Performance

The General Assembly has charged the OCR withwedimdy an annual outcome-
based evaluation of its performance (Section 13@®8(1)(h), C.R.S.). The
purpose of this evaluation is to determine whether OCR is effectively and
efficiently meeting the goals of improving child carfamily well-being and
accomplishing its duties as set out in statute.reBponse to this mandate, the
OCR prepares an annual report that is presentdx tGeneral Assembly.

We reviewed the OCR'’s Fiscal Year 2006 annual ntejpadetermine if the report
fulfills the statutory mandate and adequately asese©CR performance. We
found the OCR’s annual report addresses how the @QReeting its statutory
duties by providing a narrative description of tDER’s activities and including
some statistical information related to the prografdowever, the report does not
include an evaluation of how well guardians are glying with Directive
requirements and performance standards. Addilgn#the report does not
include an outcome-based evaluation of the OCRifopeance and does not
assess whether the OCR is effectively and effigrantproving child and family
well-being, also required by the statute.

Currently the OCR does not collect sufficient dat@valuate its compliance with
established standards or to assess the Statesmparice. We discussed the need
for the OCR to develop more robust information lo@ performance of guardians
and improve its monitoring of guardian performanmc&ecommendations Nos. 1
and 2. Additionally, according to the OCR, thetugiary requirement that the
OCR measure the impact of guardian services od elnidl family well-being may
not be a reasonable expectation. The OCR notésntway factors, including the
court, social services system, and the family supgestem, in addition to the role
of the guardian, may contribute to the well-beirfgcbildren and families in a
dependency and neglect case.

Although the OCR may not be able to objectivelgasure and demonstrate the
impact of guardian services on child and family Maeling, it can identify and
assess several measures that provide meaningfatmafion on guardian
performance and report on these measures in itsahneport. For example, the
OCR could collect data to measure guardian perfooc@aelated to the duties set
forth in the Directive, such as the percent of disars who visit a child within 30
days of appointment to a case, the percent of guadwho conduct an
independent investigation in a timely manner (thesasures could be calculated
using a statistically valid sample), or the peragfruardians rated outstanding on
specific criteria by judges. These measures wonidrove the information
available to the OCR for assessing its own perfocea demonstrate guardian
compliance with established standards, and prowidere comprehensive picture
of how well the OCR and the State, as a whole paréorming. However, these
measures will not be sufficient for the OCR to l@eato determine whether
guardians are improving child and family wbking, as required by this statu
During our audit we could not identify any otheatss or research organizations
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that had developed valid methods for assessingrthact of guardian services on
child and family well-being. As discussed previgushere are many factors, in
addition to the services provided by the guardithat may impact a child’s or
family’s outcomes. Considering the lack of reskazonducted on the impact of
guardian services on child and family outcomes,@@&R may want to consider
proposing statutory change to eliminate this rezyugnt. This would allow the
OCR to focus on reporting on the quality of repréagon provided by guardians,
as measured by the performance criteria set dheiirective.

Recommendation No. 6:

The Office of the Child’s Representative shouldorove its annual evaluation
process by:

a. Establishing specific quantifiable performance nuees that are based on
the Directive performance criteria.

b. Collecting and analyzing sufficient data to addréssse performance
measures and support an overall evaluation of iR @nd the Guardians
ad Litem program as a whole.

c. Consider working with the General Assembly to ps®pstatutory change
to eliminate the requirement that the OCR’s outcdraged evaluation
determine whether the OCR is effectively and edfithy improving child
and family well-being.

Office of the Child’s Representative Response:

a. Agree. Implementation Date: November 30, 200he DCR has
worked with the Joint Budget Committee to createfqueance
measures as part of a five-year plan and its budgetocess. Such
measures will focus on quantifiable items such dsether the
Guardian ad Litem saw the child, attended hearicgagducted an
independent investigation, etc. As noted in thevipus responses,
the OCR will use the information collected throutghbilling system
to develop these measures.

b. Agree. Implementation Date: November 30, 200he DCR will
use the 130+ time codes in its billing system taleate attorney
performance as mentioned above.

c. Disagree. The OCR does not interpret the statuteersame manner
as the auditors. Section 13-91-105 (1)(h), C.Rstates that that the
OCR shall... “Cause aprogram review and outcome-based
evaluation of the performance of the office of tlehild's
representative to be conducted annually to determwhether the
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office is effectively and efficiently meeting the goalkimproving
child and family well-being and the duties set ffoirt this section. ”
(Emphasis added). The OCR interprets this to nagaview of all of
its mandates which it accomplishes through the s$sgion of its
annual report to the General Assembly.

Implementing a more robust audit process will pdevihe agency
with quantifiable data and more information regagdihe desired
outcome, which is high quality representation fooldZado’'s
children. The leading experts in the child welfaagstem who
conduct research on this topic have empirical exddeshowing that
it is not feasible to use the outcome of a cas@udge quality of
representation. The outcome to be judged andwexdas the quality
of service provided by an attorney in a given cas@/e will
incorporate the results of the performance evalnatand our audits
as noted in the responses to a) and b) above aefgghe evaluation,
but we do not believe that statutory change is s&y.

Auditor's Addendum: The statute specifically reqas an outcome-
based evaluation to determine whether the OCR ifedifvely and

efficiently improving child and family well-being. The OCR does not
complete this type of evaluation, and neither wernbe OCR have
identified research methods that measure the impaaft guardian

services on child or family well-being. As a resuthe OCR cannot
demonstrate compliance with the current statute.

@ Clifton
Gunderson LLP
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Appendix

Office of the Child’s Representative
Guardians ad Litem Dependency and Neglect Cases
Total Expenditures and Average Expenditures per Cas
Fiscal Year 2006
.. Average
‘é?g,{'ﬁf,:l . Tota}I Expenditures/
Counties Expenditures Case
1% Jefferson, Gilpin $809,750 $810
2" | Denver $459,470 $590
3 Huerfano, Las Animas $ 38,690 $670
4" El Paso, Teller $367,010* $930
5h Clear Creek, Eagle, Lake, Summit $ 73,700 $1,450
6 Archuleta, La Plata, San Juan $47,110 $770
Delta, Gunnison, Hinsdale, Montrose, Ouray, San
7" Miguel $162,290 $1,150
gh Jackson, Larimer $318,940 $640
gh Garfield, Pitkin, Rio Blanco $58,350 $660
10" | Pueblo $375,790 $890
117 Chaffee, Custer, Fremont, Park $143,490 $760
Alamosa, Conejos, Costilla, Mineral, Rio Grande,
12" | Saguache $136,330 $970
Kit Carson, Logan, Morgan, Phillips, Sedgwick,
13" | Washington, Yuma $185,020 $760
14" | Grand, Moffat, Routt $ 99,690 $1,880
15" Baca, Cheyenne, Kiowa, Prowers $ 60,450 $1,440
16" Bent, Crowley, Otero $ 75,460 $880
17" | Adams $655,260 $830
18" Arapahoe, Douglas, Elbert, Lincoln $482,220 $960
19" | weld $389,190 $690
20" | Boulder $143,790 $690
21" Mesa $126,200 $430
22" | Delores, Montezuma $13,530 $540
Total $5,221,730
Source: The Office of the Child’s Representative (OCRI)itg system - payments made in Fiscal Year 2006| fo
dependency and neglect cases.
* Expenditures are the amount paid by the OCR fotract attorney fees in dependency and negleetscésdoes
not include the expenditures for the El Paso Co@ffice of Guardian ad Litem (OGAL) attorney feeBhe OGAL
does not track costs by type of case.
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