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Dianne E. Ray, CPA
State Auditor

MEMORANDUM
Date: November 27, 2012
To: Members of the Legislative Audit Committee
From: Dianne é Ray, CPA, State Auditor
Re: Higher Education Enterprise Status

Under Section 23-5-101.7, C.R.S, a higher education governing board may designate its respective
institution(s) as an enterprise for purposes of Article X, Section 20 of the Colorado Constitution
(Taxpayer’s Bill of Rights or TABOR). Entities that meet the definition of a TABOR-exempt
enterprise are exempt from the revenue growth and spending limitations of TABOR. The Office of
the State Auditor and the Legislative Audit Committee (the Committee) are required to review
whether such designations meet the requirements of a TABOR-exempt enterprise. In 2004, the
Committee reviewed and approved the designation of the University of Colorado as a TABOR-
exempt enterprise for Fiscal Year 2005. In 2005, the Committee reviewed and approved the
designation of 10 additional higher education institutions as TABOR-exempt enterprises for Fiscal
Year 2006. In 2007, the Committee approved Colorado State University’s request to combine its
separate enterprises for the Fort Collins and Pueblo campuses into a single enterprise.

Final determination of enterprise status is made at the end of each fiscal year after final financial
information is known. This memo provides the final enterprise status of the institutions for Fiscal
Year 2012 and their projected enterprise status for Fiscal Year 2013. Based on our review, all
institutions qualified as TABOR-exempt enterprises for Fiscal Year 2012. It is projected that all
institutions will qualify as TABOR-exempt enterprises for Fiscal Year 2013. We provide some
background information below, and our analysis of enterprise status begins on page 4.

Background: Fee-For-Service Contract Purchases and College Opportunity Fund Stipends

The General Assembly passed Senate Bill 04-189 during the 2004 Legislative Session, which
changed the process for funding postsecondary education. The bill established the College
Opportunity Fund (COF) as a trust fund to provide financial assistance to eligible undergraduate
college students through stipend payments. To obtain the stipend, an eligible undergraduate student
must apply for the stipend and be admitted to a state or private participating institution of higher
education. Once this is accomplished, an institution requests that College Assist provide the stipend
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payment to the institution so the funds can be applied against the student’s in-state tuition cost.
Qualified students receive stipend payments on a credit-hour basis for undergraduate instruction up
to a life-time limitation of 145 credit hours. If students have already completed their baccalaureate
degrees under the College Opportunity Fund Program (the COF Program), they may receive stipend
payments for an additional 30 undergraduate credit hours. The stipend payment for Fiscal Year
2012 was $62 per credit hour, and for Fiscal Year 2013 is $62 per credit hour.

Senate Bill 04-189 also directed the Colorado Commission on Higher Education (the Commission)
to acquire educational services from state institutions of higher education. On behalf of the
Commission, the Department of Higher Education was authorized to enter into fee-for-service
contracts with higher education governing boards to purchase such services. Statute (Section 23-5-
130, C.R.S.), as amended in subsequent years, authorized the purchase of:

o Educational services in rural areas or communities in which the cost of delivering the
educational services is not sustained by the amount received in student tuition.

° Educational services required by the Commission to meet its obligations under reciprocal
agreements (i.e., agreements for obtaining waivers of the nonresident differential in
tuition rates for Colorado residents attending higher education institutions in other states
in exchange for Colorado institutions waiving the nonresident differential in tuition rates
for residents of the other states).

® Graduate school services.

o Educational services that may increase economic development opportunities in the state,
including courses to assist students in career development and retraining.

® Specialized educational services and professional degrees including, but not limited to,
the areas of dentistry, medicine, veterinary medicine, nursing, law, forestry, and
engineering.

For Fiscal Year 2012, the appropriation for the COF Program (including COF stipends for
private institutions, as provided for under statute) was $500.6 million. The COF Program
appropriation to state institutions was $262.5 million for COF stipends and $238.1 million for
fee-for-service contracts. Participating private institutions (i.e., University of Denver, Regis
University, and Colorado Christian College) received approximately $1.3 million of COF
stipends.

For Fiscal Year 2013, the total amount appropriated for the COF Program is $493.3 million, of
which $492.2 million is for state institutions and $1.1 million is for private institutions. The
appropriation consists of $263.9 million for COF stipends and $229.4 million for fee-for-service
contracts.

The services to be purchased from higher education institutions through fee-for-service contracts
and the appropriated amount of COF stipends for Fiscal Year 2013 are shown in the table on the
following page.
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Final Enterprise Status for Fiscal Year 2012 and Projected Status for Fiscal Year 2013

To qualify as an enterprise, an entity is required by TABOR to be a government-owned business
authorized to issue its own revenue bonds and receiving under 10 percent of its annual revenue in
grants from all Colorado state and local governments combined. During our review of TABOR-
exempt enterprise designations in Fiscal Years 2004 and 2005, we found that the State’s higher
education institutions possess the characteristics of government-owned businesses and have the
authority to issue revenue bonds. Regarding the limitation on receipt of governmental support
from state and local grants, TABOR does not define what is meant by “grants.” The General
Assembly, through enabling legislation [Section 23-5-101.5(2)(b)(I), C.R.S.], defines a grant to
be any direct cash subsidy or other direct contribution of money from the State or any local
government that is not required to be repaid.

During Fiscal Year 2012, none of the higher education institutions received any direct cash
subsidies or contributions from local governments, and all but one (Metropolitan State University
of Denver) received some financial support from the State. The table on page 5 shows the
amount of revenue earned and state support received by the higher education enterprises for Fiscal
Year 2012. This table shows that all 10 institutions received less than 10 percent of their total
revenue from the State and thereby qualified for TABOR-exempt enterprise status.
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The table on page 7 shows the estimated amount of revenue to be earned and state support to be
received by higher education enterprises for Fiscal Year 2013. Based on current estimates, all
institutions are projected to be under the 10 percent threshold for governmental support for Fiscal
Year 2013.

The disqualification of an institution as a TABOR-exempt enterprise has several consequences.
An adjustment to the TABOR base for the State is made to ensure comparability between the base
and current year nonexempt revenue. The TABOR base is used to calculate the limit on fiscal
year spending and the amount required to be refunded or the amount of excess revenue to be
retained. If a higher education institution does not qualify as a TABOR-exempt enterprise and it
experiences a more rapid rate of growth in revenue than allowed under TABOR, the institution
could contribute disproportionately to any required taxpayer refund, which historically has been
paid from General Fund resources.

Other consequences resulting from the loss of TABOR-exempt enterprise status include:

° The accounting burden for the institution, as well as other state departments doing
business with the institution, is increased because of the need to change the categories of
how revenues and expenses are recorded for TABOR purposes.

° Reductions in the institution’s sources of revenue available to pledge for the payment of
principal, interest, and reserve requirements on revenue bonds. In addition to other
sources of revenue that may be used, Section 23-5-103(1), C.R.S., allows a higher
education institution designated as a TABOR-exempt enterprise to pledge up to 10 percent
of its tuition revenue for payment of bond debt and reserve requirements. Without
TABOR-exempt enterprise status, an institution loses its ability to pledge up to 10 percent
of its tuition for such purpose.
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The electronic version of this memorandum is available on the website of the
Office of the State Auditor

www.state.co.us/auditor

A copy of the written memorandum may be obtained by calling the
Office of the State Auditor
303.869.2800

Please refer to the Report Control Number below when requesting this memorandum.

Report Number 1827-12



