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Veronica Pacheco

For

themself

| have been practicing as a Guardian ad Litem for the past 8 years,
and once legislation passed to allow for direct representation of
youth, | have also practiced as a Counsel for Youth. | am
concerned about the recent shift | have seen that villainizes the
youth | represent in this system and steals their voices. The child
welfare system exists under what should be one common goal -
to promote the welfare of children. | don&€™t know how we can do
that if they are not given an opportunity to be heard. They do not
ask for the circumstances they are subjected to that lead to
dependency and neglect proceedings and they have very little
control as their lives get turned upside down and adults argue
about budgets and resources and parents rights. Meanwhile, itis
the course of their lives that we are actively defining for them. This
legislation does not make them a final decision-maker. It does not
allow them to run the show. It simply gives them a seat at the
table and an opportunity to be heard. How can we call ourselves
child welfare without allowing the welfare of the child to be the
focus? And how can that ever be the focus if we dona€™t let them
have a voice?

Dani Diercks

For

themself

A child who learns to use their voice becomes a future advocate
in our community. For the past 15 years, | have served as a
Guardian ad Litem (GAL), and | now serve as Counsel for Youth
(CFY). Inthose roles, | have worked closely with vulnerable
children, often building the most consistent and authentic
rapportin their lives. That perspective compels me to express
deep concern regarding the recent RMP ruling and the rhetoric
that has followed from ORPC and certain Department of Human
Services agencies.
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Justice is symbolized by balance. The RMP ruling has disrupted
the long-standing balance between child safety, system
accountability, and appropriate judicial oversight by the trained
bench of Juvenile Court. By granting unilateral authority to the
Department of Human Services, the ruling effectively sidelines
the childa€™s voice.

GALs and CFYs are independent investigators charged with
determining and advocating for a childa€™s best interests. Our
obligation is to the child 4€” not to agency metrics, funding
streams, performance evaluations, or institutional interests.
While DHS plays a critical and necessary role, its priorities are
inherently broader and system-driven. The childa€™s voice is not
always central within that framework.

When a youth asks for a hearing before an impartial Juvenile
Judge, itis rarely impulsive. It is often the final plea for help after
years of feeling unheard. In many cases, when DHS/TRAILS
records are reviewed, they reveal numerous reports from
concerned parties that were ruled out or screened away. These
patterns underscore the importance of independent judicial
review.

If HB26-1227 is not passed, those reports will continue to
accumulate, and the systemic cracks will widen. Restoring the
process that has existed for nearly 40 years is not radical 4€” itis
areturn to a balanced framework that has protected countless
youth.

Unchecked power in any system risks silencing the very
individuals it is meant to protect. We must ensure that children
a€” especially those in the dependency and neglect system 4€”
retain access to impartial judicial oversight and independent
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advocacy. Their voices matter. Their safety matters. And balance
within the system matters.

Karen Langsley
For

themself

My name is Karen Langsley and | am an attorney who has
practiced child welfare law for the past 22 years. | am licensed in
Texas with certification in Child Protection Law. | have practiced in
Colorado since 2016 and am certified by the National Association
of Counsel for Children as a Child Welfare Law Specialist
("CWLS"). | represented parents as well as children since 2002. |
support this legislation because of the unintended consequences
of the recent Colorado Supreme Court case, "Inre R.M.P"

First, the over-broad language of the opinion allows the State of
Colorado to unilaterally dismiss a dependency and neglect case
whenever the State wants to do so, with no recourse to raise
safety issues for the child involved. In a recent case | had where |
was about to ask the Court to find that the Department failed in
providing reasonable efforts to treat my very traumatized client,
the Department was completely immunized from responsibility
by requesting dismissal (without notice to me). Courts are
interpreting R.M.P. to require them to dismiss without considering
the evidence of ongoing harm to the child, and without any
request for the underlying reason for the Department wanting the
case to go away. This will result in further harm to the children we
are supposed to protect.

Furthermore, parties agree to deferred adjudication so that a
parent will have incentive to engage in the treatment plan. The bill
here allows for that process. The R.M.P. case means that no GAL
or CFY will agree in the future to deferred adjudication, because
of the risk that the Department can unilaterally throw the case
out. This puts a burden on all parties of having to prepare for a full
evidentiary adjudication trial, which impacts the taxpayers of the
State of Colorado unnecessarily.

Third, the Legislature put forth the Children's Code to protect the
children and youth in Colorado. To leave the entire dependency
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and neglect process up to the whims of an overworked and under-
funded state agency actually removes the judicial oversight
process altogether. This bill would return the child's voice into the
equation. | believe on behalf of my clients that it is critically
important to pass HB26-1227.
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Your experience doesn’t matter. The facts don’t matter. The court cannot hear any of it unless the
Department chooses to act on your behalf.

This is the message that youth and children are receiving under the current state of the law
following the Supreme Court decision In the Interest of: RMP. The loss of youth agency and voice
as aresult of this decision has been profound. | am the Managing Attorney for the Office of the
Child’s Representative’s El Paso County office. My office has represented children and youth that
were ready and willing to testify regarding abuse at the hands of their parents but were denied the
forum to do so.

Under the current state of the law, an attorney that represents youth and children can have
photographs of injuries, a pile of child welfare hotline reports, witness statements from therapeutic
providers that they have observed a child in unsafe conditions and evidence that a youth will be at
significant physicalrisk if forced to go home but still have no ability to put this information before
the court if the Department of Human Services chooses to dismiss the case. While the above
examples happened across a few cases, under the current state of the law it would not matter if all
of that evidence were in a single case. Currently, regardless of how overwhelming the evidence
may be that a child or youth is unsafe, the court cannot even hear the case if the Department of
Human Services chooses to dismiss their petition.

If an adult is in an abusive relationship, they can seek protection through the court via a civil
protection order or other court proceedings. Not only can a minor not protect themselves against
an abusive parent through these mechanisms, they are also unable to simply walk away from an
abusive home as an adult may be able to. Children and youth are unable to provide for their basic
needs on their own. Young children simply do not have the skills and resources, and older youth do
not have the legal standing to meet their needs as they cannot take the actions necessary to get
those needs met. They cannot enroll themselves in school, they cannot sign for a lease, etc. Ifa
minor is being harmed by their parents, they are fully reliant on the government to step in to stop
the harm. When the government takes on the sole responsibility for something of such magnitude,
itis important that there are checks and balances in the process.

The common phrase that I've heard over this past year is that hands are tied. Attorneys’ hands are
tied. Judges’ hands are tied. Youth and children are left to be protected by a single entity with no

recourse to challenge if that entity has made a mistake. Children and youth deserve more than
that. Everyone deserves more than that.

Sincerely,

Nicole Lyells



The Law Office of Alison B. Jensen

PO Box 40001 | Denver, CO 80204
ajensenGAL@gmail.com
303-501-0531

March 4, 2026

Dear Madame Chair;

I am writing to express my support of HB26-1227 as a Guardian ad litem and Counsel for Youth,
having practiced in the Denver Juvenile Court for 12 years. The children and youth whose lives
come before the court through dependency and neglect petitions deserve to have a neutral fact-
finder — not solely an agency with multiple interests — determine whether or not their families

require the ongoing support and intervention of the judicial system.

In dependency and neglect cases, county Departments of Human Services are tasked,
appropriately, with balancing a number of interests. These interests include distributing (now even
more limited) resources funded by taxpayer dollars across numerous families, as well as
advocating for families as a whole. DHS factors in the best interests of the child and the wishes of
youth in determining their positions, but county agencies inherently give weight to their other
interests too. Over my 12 years as a GAL/CFY, I have seen DHS’s financial interests and other
interests conflict directly with what is in a child’s best interest numerous times, in many scenarios,

and at all stages of a dependency case.

One recent example highlights this conflict. Shortly after the R.M.P. ruling was issued, DHS
threatened to dismiss one of my cases because they did not have an appropriate, available
placement for my youth client. This young person had been placed outside of the family home
because the parent had significantly neglected the youth’s mental health needs and the youth did
not feel safe with their parents. My youth client had recently been on an M1 hold but no longer
met criteria and was ready to leave the hospital. The parent also agreed that the youth should not
stay in the hospital on a voluntary basis after the M1 hold expired. DHS sought an emergency
order from the court to keep the youth in the hospital against the youth’s and parent’s wishes while

DHS located placement. The court held a forthwith hearing to address DHS’s request.
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PO Box 40001 | Denver, CO 80204
ajensenGAL@gmail.com
303-501-0531
Denver DHS, through a its placement navigator and the city attorney, told the court: “As of close

of business yesterday, we had no appropriate placements identified for [youth], and so the hospital
staff had basically stated that if [youth] was not willing to stay and if a parent was not willing to
sign [youth] involuntarily, that they would discharge [youth] with shelter information. And given
the fact that [youth] was very recently meeting criteria for that M1 hold, we did not feel that that
would be a safe placement option for [youth] and did not want [youth] to end up on the street,”
and “. . .the youth just simply cannot be in the community at this point, as [youth] is a danger to
[themselves] and others, and we -- because the youth had previously -- the youth and [parent] had
not consented to [youth’s] ongoing stay in inpatient, we are operating under the knowledge that
that continues to be the case, and we are asking for authorization to continue the placement -- or

the inpatient services at [hospital.]”

After hearing from the parties, the court denied DHS’s request for an emergency order to keep the
youth in the hospital and instead ordered DHS to locate placement for the youth immediately. In
response, DHS threatened to dismiss the case, after having argued moments ago that the youth’s
mental health needs were so severe that they would not be safe at home or in the community:
“Your Honor, hearing what the Court is saying today, essentially the child will be -- the youth will
be released without placement. I think the Department's position, at this point, would be to -- for
the youth to return to [parent] and we close the case. We have deferred adjudications for both
parents, and under recent case law, the Department can choose, prior to adjudication, whether to

continue with the case or not, and so, at this point, that may be what the Department pursues.”

The court responded: “And that's fine. You were just asking to continue to have custody and asking
for consent to keep the child at the hospital against [youth’s] wishes, and now because the ruling
is not how you want it, you're asking to dismiss the case. The Department is ordered to place
[youth]. That is the Department's job, and I know it's challenging, but that's the Department's job.
So [youth] is ordered to be placed.”
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PO Box 40001 | Denver, CO 80204
ajensenGAL@gmail.com
303-501-0531
Ultimately, DHS did not follow through on its threat, but as the law stands, my client, who could

not safely return home and was asking for a place to live where they could have their needs met,
would have had no recourse if DHS had moved to dismiss the petition. My client would have been
returned to the custody of a parent who was not prepared to meet the youth’s needs (and was
requesting ongoing assistance from DHS), potentially resulting in this youth living on the streets
as DHS had warned. This, the likely result for this vulnerable young person, had DHS dismissed
its petition in response to being ordered to fulfill a difficult but important aspect of its duties. As
this example demonstrates, County agencies have multiple and sometimes competing interests and
as a result are not in fact in the best position to determine, independently, whether a family needs

the intervention of the court — the court is.

And this is precisely why children and youth are appointed their own attorneys whose sole mandate
is to represent the child’s best interest or the youth’s wishes. For CFY in particular, we often have
a fuller understanding of the youth’s perspective due to the nature of our privileged relationship
with our clients. Even for younger children, the fact that we are independent of DHS — often viewed
skeptically as “the system” or “the state” by families — makes a difference in our relationships with
our clients. As GALs and CFY, our responsibility is to bring the experiences and perspectives of
children and youth before the court, with no competing interests driving our advocacy, so that a
neutral fact-finder can make these life-changing decisions for children with a full picture of the

family’s challenges and needs.

In my 12 years doing this work with hundreds of families, I have never seen a child “weaponize”
the system against a parent. When cases are filed, the precise facts of what happened can be grey,
and various family members can have differing accounts of the facts. However, the facts do come
into clearer focus as cases go on, and in my experience, whether it is obvious at the outset of a case
or not until a few months later, when a child or youth goes so far as to ask for the help of a state

agency, there is a reason. 1 say this routinely to parents who disagree with their (often teenage)

child’s account of the situation, and I believe it wholeheartedly: If things have reached a point
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PO Box 40001 | Denver, CO 80204
ajensenGAL@gmail.com
303-501-0531
I have never worked with a child who would prefer all that comes with being system-involved —

probing questions from caseworkers, background checks just to attend a sleepover, meaningful
belongings lost forever in transit between placements, a frequent feeling of powerlessness — to
living in a safe and healthy home. The focus of these cases is helping parents to better and more
safely meet the needs of their children. If a child reaches the point where they are asking a judge
to oversee the most personal aspects of their life, with all the corresponding downsides that brings,

it is very likely that something has gone awry and the parent in fact needs that help.
I urge the Committee Members to vote yes on HB26-1227 to ensure that children and youth have

a voice and a process through which a judge — not solely an agency with multiple, competing

interests — can make a decision that may alter these children’s lives forever.

Thank you,

Alison B” Jensen




OFFICE of RESPONDENT
PARENTS’ COUNSEL

PARENTS' COUNSE|

COLORADO

March 4, 2025
Dear Members of the House Health and Human Services Committee:

[ am writing on behalf of the Office of Respondent Parents’ Counsel (ORPC) in an amend
position on HB 26-1227. The ORPC provides high-quality legal representation for parents
in dependency and neglect cases. The ORPC requests an amendment striking (4.7)(a) from
the bill, on pages 2, lines 17-20 and page 3, lines 1-6.

ORPC supported the creation of client-directed counsel for youth in 2022. The parts of this
bill that affirm youth'’s appellate rights are important to securing youth’s rights to
participate in appeals, and the ORPC supports them (page 2, lines 6-16 and page 3, lines 9-
23).

This is not a return to how things have been done for forty years. In June 2025, the
Colorado Supreme Court affirmed that only the government may prosecute a dependency
and neglect action, writing:
e “For over forty years, this court has consistently held that “[t]he State is the
exclusive party entitled to bring an action in dependency and neglect.” In re
People ex rel. RM.P., 2025 CO 34, Y19.
e "[N]othing in the Children’s Code allows a child to prosecute a dependency and
neglect petition in the name of the People.” Id. at 124.

Permitting this bill to go forward will weaponize the juvenile court system. As Chief Justice
Monica Marquez wrote in the R.M.P. decision,

e “toallow a child (or another non-state party, such as a family member or foster
parent) to prosecute the dependency and neglect actions risks transforming the
government’s parens patriae authority to protect children into a weaponized
family court system.” 24.

e This bill would appoint a state-paid attorney for children to prosecute their own
parents, even when county departments of human services have determined a
dependency and neglect case is not necessary for the child’s safety. This would
leave parents with a dependency and neglect adjudication on their record even
when the Department does not believe a case is necessary for the child’s safety.

This bill will cost the state more money because:
e Placement: Youth who wish to prosecute their parents are likely to be in higher
cost placements. Some of these placements cost over $150,000 a year. Counties

OFFICE OF RESPONDENT PARENTS’ COUNSEL | 1300 Broadway, Ste. 340 | Denver, CO 80203 |
(303) 731-8770 ColoradoORPC.org
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will be forced to pay for these placements even when they don’t believe they are
necessary for safety, possibly without federal matching funds.

e Legal system costs: 90% of parents have state-paid counsel, and all children have
state- paid counsel. In her remarks to the JBC on January 6, 2026, Chief Justice
Marquez identified counsel for youth as a driver of increased juvenile court
costs. This will increase court time and costs for contested hearings
unnecessarily.

For these reasons, we request this committee amend HB 26-1227. The requested
amendment would:

Avoid fiscal impact to the state

Protect children’s appellate rights

Preserve counties’ governmental role as the only party that may prosecute an
adjudication.

Keep children safe

Ensure both children and parents have strong voices

Avoid constitutional concerns

Thank you for your consideration.

Best regards,

AL

Melanie Jordan
Policy Director, Office of Respondent Parents” Counsel

OFFICE OF RESPONDENT PARENTS’ COUNSEL | 1300 Broadway, Ste. 340 | Denver, CO 80203 |

(303) 731-8770 ColoradoORPC.org
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2025 CO 34

In Re The People of the State of Colorado, Petitioner: In the Interest of Minor Child: R.M.P., and
Concerning R.P., Respondent:

No. 25SA78
Supreme Court of Colorado, En Banc

June 2, 2025

Original Proceeding Pursuant to C.A.R. 21 Denver District Juvenile
Court Case No. 24JV30793 Honorable Laurie Clark, Judge

Attorneys for the People of the State of Colorado: Denver City Attorney's Office Amy J. Packer, Assistant City
Attorney Christina R. Kinsella, Assistant City Attorney Denver, Colorado

Attorney for R.M.P.: Josi McCauley, counsel for youth Superior, Colorado

Attorneys for the Denver Juvenile Court: Philip J. Weiser, Attorney General Peter G. Baumann, Assistant
Solicitor General Denver, Colorado

Attorneys for Respondent: Law Office of Joel M. Pratt Joel M. Pratt Colorado Springs, Colorado
Attorneys for Amicus Curiae Office of the Child's Representative: Anna N. Ulrich Sheri Danz Denver, Colorado

Attorneys for Amicus Curiae Office of Respondent Parents' Counsel: Melanie Jordan Zaven Saroyan Denver,
Colorado

CHIEF JUSTICE MARQUEZ delivered the Opinion of the Court, in which JUSTICE BOATRIGHT, JUSTICE
HOOD, JUSTICE HART, JUSTICE SAMOUR, and JUSTICE BERKENKOTTER joined. JUSTICE GABRIEL
dissented.

ORDER MADE ABSOLUTE

OPINION

MARQUEZ, CHIEF JUSTICE

1 In McCall v. District Court, 651 P.2d 392, 394 (Colo. 1982), we held that the State of Colorado ("State") is the
"exclusive party" entitled to bring dependency and neglect proceedings. Four years later, a division of the court
of appeals carved out a narrow exception to that rule, holding that once the State has filed a dependency and
neglect petition, a child, through a guardian ad litem, may pursue a determination of the petition's merits-even
if the State wishes to dismiss the case. People in Int. of R.E., 729 P.2d 1032, 1034 (Colo.App. 1986).

92 Here, the State moved to dismiss its petition in dependency and neglect against R.P. ("father"), but father's
child, R.M.P., opposed the motion and asked that this case proceed to an adjudication of the merits. In contrast
with the child in R.E., R.M.P. is represented by a "counsel for youth," a new form of representation under
section 19-3-203, C.R.S. (2024), for children aged twelve years or older. Unlike a guardian ad litem, who
represents the child's best interests, a counsel for youth represents the child in the same manner as an attorney
directly representing a client. See § 19-3-203(5)-(6).

3 This case presents the issue of whether a child, through their counsel for youth, may prosecutel'l a
dependency and neglect petition against their own parent when the State has determined that the petition
should be dismissed. Underpinning this issue is whether our holding in McCal/l was properly circumscribed by
the court of appeals' decision in R.E., and whether any non-state party may prosecute a dependency and neglect
petition when the State has determined that doing so would not be a valid exercise of its parens patriae
authority.

94 Consistent with our holding in McCall, we conclude that the State, in its role as parens patriae, is the sole
party that may prosecute dependency and neglect proceedings. Nothing in the Children's Code gives a guardian
ad litem or a counsel for youth authority to prosecute a dependency and neglect petition. We therefore overrule
R.E. to the extent it is inconsistent with this opinion.
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15 Because only the State has standing to prosecute a dependency and neglect petition, R.M.P. may not
prosecute the petition in dependency and neglect when the State has determined that the petition should be
dismissed. We therefore make the order to show cause absolute.

I. Facts and Procedural History

916 In September 2024, Denver Human Services (the "Department") filed a verified petition in the Denver
Juvenile Court alleging that thirteen-year-old R.M.P. and his nine-year-old sister were dependent or neglected.
The petition alleged, among other things, that father physically assaulted R.M.P., had unsecured firearms and
fentanyl pills in the house, and locked R.M.P. on a balcony and poured water on his head. The juvenile court
issued a temporary placement order putting the children in foster care and setting a trial for adjudication. It
also appointed a counsel for youth for R.M.P., and a guardian ad litem for his sister.

7 In February 2025, the Department moved to dismiss the petition against father.[?! After investigating, the
Department had determined that R.M.P.'s allegations were false; father did not have unsecured firearms or
fentanyl pills in the house. Further, the allegations of physical abuse stemmed from an incident in which father
was trying to retrieve R.M.P., who was refusing to go with father by holding onto a telephone pole. The
Department asserted that father's actions were "consistent with reasonable parental discipline under the
circumstances." It further noted that father was "trying to bring [R.M.P.] home to a safe and loving environment
with appropriate measures" to address R.M.P.'s supervision and mental health needs.

18 The Department's motion to dismiss also mentioned that R.M.P.'s disruptive behavior had escalated while he
was in foster care. Since the temporary placement order, R.M.P. had been moved between three different foster
homes due to behavioral issues. He was refusing to attend school; causing problems with other foster children;
using a THC pen and smoking; masturbating in common areas of the foster homes; and running away from
foster placements, including one night when he slept in a tent with an adult, unhoused man. He had also been
arrested for making violent threats at school, leading to pending charges in a separate juvenile delinquency
action, 25JD124, in Adams County ("Adams County case"). The Department concluded that "it is clear that the
Court and Department['s] involvement is detrimental to [R.M.P.] and his relationship to his father."

99 The Department therefore requested that the matter be dismissed and R.M.P. be returned to father's custody
because it had no ongoing safety concerns and father had provided a "real plan" to manage R.M.P.'s behaviors.
It reasoned that there was insufficient evidence to adjudicate R.M.P. as dependent or neglected; rather, "the
evidence largely shows a father trying to manage his son's [behavior] reasonably well given the circumstances."

110 R.M.P., through his counsel for youth, objected to the dismissal. He asserted that he was dependent or
neglected in father's care and would run away if he was returned to father's custody. Instead of dismissing the
petition, R.M.P. asked the juvenile court to either (1) grant summary judgment in his favor, declaring him to be
dependent or neglected; (2) proceed to a jury trial adjudicating the merits; or (3) hold a hearing to prove that
the petition was supported by credible evidence.

911 The juvenile court chose the third option. Relying on R.E., the court held a hearing to determine whether
the petition should move forward despite the Department's motion to dismiss. Noting that R.E. gave no
guidance on how such a hearing should be conducted, the court analogized the case to a criminal preliminary
hearing to determine probable cause and heard offers of proof from the counsel for youth and father as to the
allegations in the petition to determine "whether there [was] credible evidence to move forward." The court did
not take testimony or allow cross-examination and did not allow the Department to present any offer of proof. At
the conclusion of the hearing, the juvenile court found that there was sufficient evidence supporting the petition
to move forward to trial on the adjudication of R.M.P. as dependent or neglected.

12 Father, supported by the Department, sought relief from this court under C.A.R. 21, asserting that R.M.P.,
through his counsel for youth, cannot prosecute the petition in dependency and neglect over the State's motion
to dismiss. We issued an order to show cause.

I1. Original Jurisdiction

913 The decision to exercise our original jurisdiction pursuant to C.A.R. 21 is within our sole discretion. C.A.R.
21(a)(2). Relief under this rule "is extraordinary in nature" and "will be granted only when no other adequate
remedy is available, including relief available by appeal." Id.

914 As father and the Department point out, R.M.P.'s situation is time-sensitive, and the longer he remains out
of father's custody, the more likely his behavioral issues will continue to escalate. This concern is compounded
by the fact that R.M.P. is currently in juvenile custody in the Adams County case. According to a recent motion
filed by R.M.P. below, R.M.P. seeks to be placed temporarily with his psychological grandfather, Pop Pop, whose
primary residence is in Virginia.l[°/Father has "vehement objections" to this proposed placement and questions
whether the Denver Juvenile Court has authority to make placement decisions for R.M.P., given the pendency of
the Adams County case. In any event, because this case concerns whether R.M.P. should be adjudicated
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dependent or neglected as to father, and because over twenty-five foster placements have declined to take
R.M.P., he remains in custody without any immediate placement options. We therefore share father's concern
that resolution of the legal issue before us is both urgent and consequential. Given the length of time it may take
the juvenile court to conduct a trial and for father to appeal, the ordinary appellate process does not provide an
adequate remedy under the circumstances here.

15 Moreover, because the counsel for youth position is a new form of representation with little guiding
precedent in Colorado, whether a child, through their counsel for youth, may prosecute a dependency and
neglect petition against their own parent when the State has determined that the petition should be dismissed is
"an issue of first impression that is of significant public importance." People v. Subjack, 2021 CO 10, 1 13, 480
P.3d 114, 117. And, because this issue has arisen in the past, albeit in the guardian ad litem context, we
conclude it is "likely to recur." People v. Tafoya, 2019 CO 13, 1 15, 434 P.3d 1193, 1195.

916 We therefore exercise our jurisdiction under C.A.R. 21.
IT1. Preservation and Standard of Review

917 R.M.P. and the juvenile court assert that neither father nor the Department preserved the issue of whether
a non-state party may prosecute a dependency and neglect petition over the State's objection, and thus the issue
is waived. Father agrees that the issue is unpreserved, but he asks us to review the issue to avoid a miscarriage
of justice. See People in Int. of M.B., 2020 COA 13, 1 20, 459 P.3d 766, 770.

118 We conclude that whether a non-state party can prosecute a dependency and neglect petition ultimately
presents an issue of standing, which implicates the juvenile court's jurisdiction to proceed and thus may be
raised at any time. See C.W.B., Jr. v. A.S., 2018 CO 8, 1 16, 410 P.3d 438, 442 ("Standing is a jurisdictional
prerequisite that may be raised at any stage of the proceeding."). We therefore review this issue de novo. Id.

IV. Only the State May Prosecute Dependency and Neglect Proceedings

119 For over forty years, this court has consistently held that "[t]he State is the exclusive party entitled to bring
an action in dependency and neglect." Id. at § 22, 410 P.3d at 444 (citing McCall, 651 P.2d at 394); see also L.G.
v. People, 890 P.2d 647, 654 (Colo. 1995) (same); A.M. v. A.C., 2013 CO 16, 1 12, 296 P.3d 1026, 1030 (same);
People in Int. of L.M., 2018 CO 34, 1 21, 416 P.3d 875, 880 ("Notably, only the State may file . . . a [dependency
and neglect] petition."). This is because "[t]he [S]tate's interest in juvenile proceedings stems from its role as
parens patriae." McCall, 651 P.2d at 394. 920 "Parens patriae means literally 'parent of the country." Alfred L.
Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 600 (1982). It has been defined as the "doctrine by
which a government has standing to prosecute a lawsuit on behalf of a citizen, [especially] on behalf of someone
who is under a legal disability to prosecute the suit." Parens Patriae, Black's Law Dictionary (12th ed. 2024).
Under this longstanding doctrine, it is the State's "unquestioned right and imperative duty . . . to protect and
provide for the comfort and well-being of such of its citizens [who], by reason of infancy . . . are unable to take
care of themselves." /n re House, 46 P. 117, 118 (Colo. 1896) (quoting McLean Cnty. v. Humphreys, 104 111. 378,
383 (1882)). Accordingly, "[t]he provisions of [a]rticle 3 of the Children's Code are structured to allow the State,
under its parens patriae authority, to intervene into the familial relationship where necessary to protect the
welfare of children." C.W.B., Jr., 1 22, 410 P.3d at 443; see also L.G., 890 P.2d at 654 ("Under the Children's
Code, the State of Colorado acts as parens patriae-sovereign guardian-to safeguard the interests of vulnerable
children within the state.").

21 The Children's Code establishes the procedures for dependency and neglect proceedings. If a child is
reported as abused or neglected to a county department of human services or local law enforcement agency,
that body must notify the juvenile court of the report. C.W.B., Jr., 1 22, 410 P.3d at 444; § 19-3-312(1), C.R.S.
(2024). The juvenile court may then, after investigation, authorize the filing of a dependency and neglect
petition. C W.B., Jr., 1 22, 410 P.3d at 444; § 19-3-312(1). "[T]he People of the State of Colorado, through the
relevant county department of human services, may file a petition in dependency and neglect" under section 19-
3-502, C.R.S. (2024). C.W.B., Jr., 1 22, 410 P.3d at 444. At an adjudicatory hearing, "the State must prove the
allegations in the petition by a preponderance of the evidence, and if the State has done so, the court will
sustain the petition and adjudicate the children as dependent or neglected." Id.; see also § 19-3-505(7), C.R.S.
(2024).

922 The Children's Code does not authorize non-state parties to file dependency and neglect petitions. C.W.B.,
Jr., 122,410 P.3d at 444 (citing McCall, 651 P.2d at 394). Nothing in the Children's Code confers on a child,
either through a guardian ad litem or a counsel for youth, a right to initiate or prosecute a dependency and
neglect petition against the child's parents. See §§ 19-3-203, -312(1), -501, -502, -505.

923 Although dependency and neglect proceedings are initiated with the child's best interest in mind, it is the
State, as parens patriae, that has the legal interest in determining whether a child should be adjudicated
dependent or neglected. See C.W.B., jr., 11 22, 410 P.3d at 444 (citing McCall, 651 P.2d at 394). Ordinarily, the
State has no basis to intervene in the parent-child relationship:


https://colorado.vlex.io/#vid/895694255
https://colorado.vlex.io/#vid/887272316
https://colorado.vlex.io/#vid/892532327
https://colorado.vlex.io/#vid/895694255
https://colorado.vlex.io/#vid/888026868
https://colorado.vlex.io/#vid/891704961
https://colorado.vlex.io/#vid/885192574
https://colorado.vlex.io/#vid/887272316
https://colorado.vlex.io/#vid/895694255
https://colorado.vlex.io/#vid/895694255

So long as a parent adequately cares for his or her children, (i.e., is fit), there will normally be no
reason for the State to inject itself into the private realm of the family to further question the ability of
that parent to make the best decisions concerning the rearing of that parent's children.

Troxel v. Granville, 530 U.S. 57, 68-69 (2000). However, where a parent is unwilling or unable to adequately
care for a child, the government has the power to intrude on the family relationship, including the parents'
constitutionally grounded right to raise their children as they deem appropriate. Ultimately, dependency and
neglect proceedings ask whether the State should exercise its authority to intervene in that relationship and
take custody of a child:

[IIn a dependency proceeding . . . the question to be resolved is . . . whether or not the existing
custody and surroundings of the child are such that it is the duty of the state, as parens patriae, to
take over [the child's] custody and make [the child] a ward of the state.

Everett v. Barry, 252 P.2d 826, 829 (Colo. 1953).

924 In sum, the Children's Code and the parens patriae doctrine make clear that the State is the exclusive party
to prosecute dependency and neglect proceedings. While C.R.C.P. 17(a) allows for an action to "be brought in
the name of the [P]eople of the [S]tate of Colorado" by a non-state party, this is only "when a statute so
provides." But nothing in the Children's Code allows a child to prosecute a dependency and neglect petition in
the name of the People. Nor does anything in the Colorado Rules of Juvenile Procedure allow a non-state party
to prosecute or substitute for the State in a dependency and neglect action. See C.R.J.P. 1 (specifying that the
Colorado Rules of Civil Procedure apply when the rules of juvenile procedure do not govern). Indeed, to allow a
child (or another non-state party, such as a family member or foster parent) to prosecute dependency and
neglect actions risks transforming the government's parens patriae authority to protect children into a
weaponized family court system.

925 Here, the juvenile court, by allowing R.M.P. to prosecute the dependency and neglect petition when the
Department had determined that doing so would not be a valid exercise of its parens patriae authority, ran afoul
of this court's longstanding case law. See McCall, 651 P.2d at 394; L.G., 890 P.2d at 654; A.M., 112, 296 P.3d at
1030; L.M., 1 21, 416 P.3d at 880.

926 To be fair, the juvenile court relied on the court of appeals' 1986 decision in R.E., which allowed a guardian
ad litem to prosecute a dependency and neglect petition dismissed by the State. However, this court is not
bound by R.E., and we are unpersuaded by its reasoning.

927 In R.E., the mother of a minor child filed a dissolution of marriage petition in district court. 729 P.2d at
1033. The county attorney then filed a dependency and neglect petition concerning the child, and the case went
to a juvenile commissioner. /d. Ultimately, the county attorney moved to dismiss the petition in dependency and
neglect because "all matters concerning the child could be handled in the pending dissolution action." I/d. The
guardian ad litem objected and argued that she could assume the role of the county attorney and prosecute the
dependency and neglect petition. /d. The juvenile commission disagreed and dismissed the case. /d. On appeal,
a division of the court of appeals reversed. Id.

928 The division acknowledged that, under McCall, the State is the exclusive party that may file a dependency
and neglect petition. /d. at 1033-34. It nevertheless concluded-without citation to authority-that "[blecause the
[S]tate has made such allegations about the child's status, the child, through the guardian ad litem, is entitled to
a determination of the merits, and the petition may not be dismissed over the objection of the guardian ad

litem."[*] Id. at 1034.

129 We disagree with this reasoning. Although the State must generally allege credible evidence to file a
dependency and neglect petition, see C.W.B., jr., 1 22, 410 P.3d at 444 (citing §§ 19-3-312(1), -501, -502), the
State's decision to initiate a petition does not confer standing on non-state parties, see id. at 1 18, 410 P.3d at
443. The parens patriae doctrine that underlies the State's limited authority to intervene in familial relationships
only when necessary to protect the welfare of children means that the State alone has authority to prosecute a
dependency and neglect petition. We therefore conclude that the exception carved out by the court of appeals in
R.E. is inconsistent with the reasoning in McCall and its progeny. Accordingly, we overrule R.E. to the extent it
is inconsistent with this opinion.

130 We also reject R.M.P.'s argument that a child, through his counsel for youth or guardian ad litem, is "best
postured to proceed with [the] prosecution of the petition" when the State has moved to dismiss the petition.
Allowing a child (or any non-state party) to override the State's determination that a petition should be
dismissed would be analogous to allowing the victim of a crime to prevent the district attorney from dismissing
a criminal case. Colorado law does not confer such a right. See § 24-4.1-302.5(1), C.R.S. (2024).

931 Indeed, this case presents an issue analogous to one that has arisen in the criminal context; namely,
whether a trial court errs by refusing to grant the State's motion to dismiss charges against a defendant. See,
e.g., People v. Storlie, 2014 CO 47, 1 1, 327 P.3d 243, 244. This court has noted that "[a]t common law,
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prosecutors had the unilateral authority to dismiss criminal charges." Id. at 19, 327 P.3d at 246. Although "
[tlhis unrestricted authority was limited by the enactment of Crim. P. 48, which requires prosecutors to obtain
'the court's consent and approval' prior to dismissal of the charges," we have "narrowly defined the
circumstances under which the trial court's discretion to deny a dismissal motion may be exercised." Id. at 19 9-
10, 327 P.3d at 246; see also § 16-5-209, C.R.S. (2024) (granting the court the authority to compel prosecution if
the dismissal of charges was "arbitrary or capricious and without reasonable excuse").

132 No provisions analogous to Crim. P. 48 or section 16-5-209 exist in the dependency and neglect context.
Even if there were such provisions, the Department's motion to dismiss here could not be construed as arbitrary
or capricious and without reasonable excuse. Cf. § 16-5-209. The Department's motion asserted that (1) the
petition was founded, in part, on false statements from R.M.P.; (2) the Department had no ongoing safety
concerns; (3) father had been working with the Department to develop plans to address R.M.P.'s behavior,
which had escalated dramatically while he was in foster care; and (4) R.M.P.'s sister, who was represented by a
guardian ad litem, had been successfully reunited with father. We therefore conclude that the juvenile court
should have granted the Department's motion to dismiss the petition in dependency and neglect.

V. Conclusion

133 We reiterate today that "[t]he State is the exclusive party entitled to bring an action in dependency and
neglect." C.W.B., Jr., 1 22, 410 P.3d at 444 (citing McCall, 651 P.2d at 394). Under the parens patriae doctrine
and the Children's Code, the State is the sole party with standing to prosecute dependency and neglect
proceedings. Accordingly, R.M.P. may not prosecute the dependency and neglect petition over the State's
motion to dismiss.

134 We therefore make the order to show cause absolute and remand the case to the juvenile court with
instructions to dismiss the petition.

JUSTICE GABRIEL dissented.
JUSTICE GABRIEL, dissenting.

135 The majority perceives the issue presented in this case to be whether a counsel for youth ("CFY") may
"prosecute" a dependency and neglect petition over the State's objection. Maj. op. 1 3. With respect, I see the
issue completely differently. This case arose because the juvenile court declined to grant the Department of
Human Services's motion to dismiss its dependency and neglect petition and ordered, instead, that the matter
proceed to a full adjudicatory hearing. Accordingly, in my view, the question presented is whether the
Department may unilaterally dismiss a dependency and neglect petition for any or no reason and without any
oversight by the juvenile court or anyone else.

136 In ruling as it does today, the majority effectively concludes that when the Department wishes to dismiss a
dependency and neglect petition that it filed, the juvenile court has no discretion to reject the Department's
motion to dismiss, and the Department's unilateral determination as to the merits of its petition is final and
unassailable by the court or any other party. This is because, in the majority's view, if the Department decides
that its evidence is insufficient, then the Department may choose to dismiss the petition; no other party is
entitled to introduce contrary evidence because that would be "prosecuting" that petition; and the juvenile court
has no authority to conclude, contrary to the Department's position, that sufficient evidence, in fact, exists. The
majority reaches this conclusion by relying predominantly on McCall v. District Court, 651 P.2d 392, 394 (Colo.
1982), in which we observed that the State is the exclusive party to file a dependency and neglect proceeding,
and by overruling the division's opinion in People in Interest of R.E., 729 P.2d 1032 (Colo.App. 1986), which has
been on the books and has operated effectively to protect the rights of children for almost four decades, Maj. op.
191, 4, 19-29.

137 Because I believe that (1) the majority's conclusion is inconsistent with the text and purposes of the
Colorado Children's Code and is contrary to the legislature's intent in establishing the CFY role; (2) the majority
overrules without legitimate reason longstanding precedent that has well served the interests of children in this
state for almost four decades; and (3) the procedure employed by the juvenile court here was consistent with
the text and purposes of the Code, I would discharge our order to show cause. Accordingly, I respectfully
dissent.

I. Facts and Procedural History
138 The facts that are relevant to my analysis are undisputed.

139 Respondent father R.P. ("Father") has two children, R.M.P. and C.P., who were thirteen and nine years old,
respectively, at the time the present C.A.R. 21 petition was filed (C.P. is no longer involved in this case). The
Department removed the children from Father based on concerns regarding alleged physical abuse, lack of
supervision, and an injurious environment. Additionally, there were allegations of weapons and substance use in
the home, as well as fears of retaliation by Father against R.M.P. And it had been reported that Father had
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poured water on R.M.P. and forced him to stay on the porch of the family home for a period of time.

140 Based on these allegations, the Department filed a dependency and neglect petition, and the juvenile court
placed the children in foster care and appointed a CFY for R.M.P. Thereafter, R.M.P.'s behavior appears to have
deteriorated dramatically, and the evidence reveals concerns that R.M.P. is at risk of human trafficking, gang
affiliation, and drug distribution.

941 One business day before the adjudicatory hearing was to take place, the Department moved to dismiss the
petition, contending that there was insufficient evidence to support an adjudication. R.M.P. objected to the
dismissal, citing fear of Father, concerns of retaliation, an intent to run away, and a desire to be placed with a
different family member.

942 In accordance with R.E., 729 P.2d at 1034, the juvenile court convened a hearing on the Department's
motion. Notably, at the outset of this hearing, the Department agreed that R.M.P. was entitled to a hearing on
the sufficiency of the evidence, separate from the adjudicatory hearing, and it conceded that R.M.P. could
prosecute the petition in the event sufficient evidence existed, although in its briefing before us, it has now
taken the opposite positions. Father joined the Department's motion to dismiss but indicated that he was
prepared to continue to a jury trial or hearing under R.E. if necessary. Father did not take a position on whether
R.M.P. could prosecute the petition if the Department chose not to do so.

943 The court then heard offers of proof from the CFY and from Father regarding the petition's allegations. The
purpose of this procedure was to determine whether, notwithstanding the Department's position, sufficient
evidence existed to support the petition and, therefore, to move to a full adjudicatory hearing.

44 The court ultimately ruled that several allegations of the petition supported a possible adjudication, and the
court thus reset the adjudicatory hearing.

945 Father then filed a C.A.R. 21 petition asking us to enter an order to show cause, and we did so.
II. Analysis

946 I begin by addressing the pertinent provisions of the Children's Code, noting the significant role that the
legislature has reserved to the courts in overseeing dependency and neglect proceedings and explaining why I
believe the majority's opinion erroneously undermines the juvenile court's authority in such matters. Next, I
discuss why I believe the majority erred in overruling R.E. Lastly, I explain why the majority's opinion is
contrary to the legislature's intent in establishing the CFY position.

A. The Children's Code

947 The purposes of the Children's Code include, among other things, (1) securing for every child subject to the
Code "such care and guidance, preferably in his own home, as will best serve his welfare and the interests of
society"; and (2) removing a child from the custody of the child's parents "only when his welfare and safety or
the protection of the public would otherwise be endangered and, in either instance, for the courts to proceed
with all possible speed to a legal determination that will serve the best interests of the child." § 19-1-102(1)(a),
(c), C.R.S. (2024).

948 To these ends, the Code mandates substantial judicial oversight in dependency and neglect matters.

149 For example, when a law enforcement officer or another person believes that a child is within the court's
jurisdiction, the officer or other person may refer the matter to the court, and the court, through the probation
department, county department of human or social services, or any other agency designated by the court, must
make a preliminary investigation to determine whether the child's or the community's interests require that
further action be taken. § 19-3-501(1), C.R.S. (2024). Based on this investigation, the court may decide that no
further action is required, or it may authorize a petition to be filed. § 19-3-501(1)(a)-(b).

9150 Similarly, upon receipt of a report from a law enforcement agency or a person with statutory obligations to
make such reports indicating that a child has suffered abuse and that the child's best interests require that the
child be protected from the risk of further abuse, the court may order the filing of a petition. § 19-3-501(2)(a).
And upon receipt of such a report from any other person, the court, after conducting a reasonable investigation,
may order the filing of a petition. § 19-3-501(2)(b).

151 These provisions make clear that the court has substantial oversight regarding the filing of a dependency
and neglect petition.

952 But the court's authority does not end there. Section 19-3-505, C.R.S. (2024), of the Code provides for
substantial judicial oversight in the context of the adjudicatory hearing itself. Thus, at that hearing, the court
must consider whether the petition's allegations are supported by a preponderance of the evidence. § 19-3-
505(1). In addition, the court is statutorily required to hold the adjudicatory hearing "at the earliest possible



time," with relatively limited grounds to delay the hearing. § 19-3-505(3). And the court is statutorily authorized
to order that a petition be amended to conform to the evidence if the evidence presented at the hearing
discloses facts not alleged in the petition. § 19-3-505(4)(a)-(b).

153 In short, the Children's Code vests the juvenile court with substantial discretion to direct dependency and
neglect proceedings before it, People in Int. of G.S., 820 P.2d 1178, 1181 (Colo.App. 1991), and I perceive
nothing in the Code, and the majority cites nothing, that authorizes the Department to exercise unilateral
control over a dependency and neglect petition once that petition is filed (or to preclude a court from
disagreeing with the Department's determination as to whether sufficient evidence exists to support an
adjudication).

154 To the contrary, allowing the Department to exercise such unfettered control undermines the authority that
the Code gives the juvenile court to direct the filing of dependency and neglect petitions and to control such
proceedings. By way of example, although subsections 19-3-501(1)(b) and (2) authorize the court to order the
filing of a petition, under the majority's view, the Department can render the court's authority toothless because
the Department can simply dismiss a petition after complying with the court's order to file it.

155 The majority's view is also contrary to section 19-3-502(4.5), C.R.S. (2024), which provides, "A child named
in the petition shall be a party to the proceedings and have the right to attend and fully participate in all
hearings related to the child's case." As parties to the proceedings, a child and a youth (i.e., a child over the age
of twelve) have the right to be heard. The majority today, however, substantially undermines children's and
youth's voices by giving unfettered authority to the Department to dismiss a case, over the child's or youth's
objection, for any or no reason. Again, I perceive such a ruling to be directly contrary to the terms and purposes
of the Children's Code.

156 In light of the foregoing, unlike the majority, I believe that the juvenile court in this case addressed the
Department's motion to dismiss in a manner fully consistent with the Code. The court properly did not allow the
Department to dismiss the case unilaterally. Rather, the court recognized its substantial obligation to provide
oversight and convened a hearing to determine whether dismissal was appropriate, allowing R.M.P., as a party
to this case, to be fully heard. Then, after determining that the evidence, in fact, supported a potential
adjudication, the court reset the matter for a full hearing. In my view, this procedure was true to the text and
purposes of the Code, and although we have not yet opined on this issue, other jurisdictions that have done so
have agreed with my analysis. See, e.g., /n re J.J.Z., 630 A.2d 186, 196 (D.C. 1993) (concluding that, when the
State moves to dismiss a child neglect proceeding, the court must conduct a sufficient inquiry to determine
whether dismissal is in the child's best interests, and noting that the court is not precluded from hearing
evidence on this issue to allow the court to discharge its responsibility); In re J.,J., 566 N.E.2d 1345, 1349-50 (Ill.
1991) (holding that when the State moves to dismiss a petition alleging abuse of a minor, the court must
consider the merits of the motion and determine, on the record, whether dismissal is in the best interests of the
minor, the minor's family, and the community, rejecting the State's argument that it had an absolute right to a
voluntary dismissal); In re Ro.B, No. 23A-]JC-2149, 2024 WL 358228, at *3-*4 (Ind.Ct.App. Jan. 31, 2024)
(unpublished table decision) (rejecting the State's contention that the trial court had no discretion to deny the
State's motion to dismiss a children-in-need-of-services case, and concluding that the court has discretion to
deny such a motion if dismissal is not in the child's best interests); /n re Najasha B., 972 A.2d 845, 856 (Md.
2009) (concluding that the department of social services does not have the unilateral right to withdraw a child-
in-need-of-assistance petition when the child objects and that, in such circumstances, the child is entitled to an
adjudication to ensure that the child is receiving proper care and attention).

157 In reaching this conclusion, I disagree with the majority's assertion that allowing a child, youth, or other
non-state party to object to the Department's unilateral decision to dismiss a dependency and neglect petition
would be analogous to allowing a crime victim to prevent a prosecutor from dismissing a criminal case. Maj. op.
99 30-31. Notwithstanding the majority's assumption to the contrary, the Department in a dependency and
neglect case is not like a prosecutor in a criminal case. It is well settled that under our constitution's separation
of powers principle, prosecutors have substantial discretion over the cases that they prosecute and the charges
that they file. See People v. Stewart, 55 P.3d 107, 118 (Colo. 2002); People v. Dist. Ct., 632 P.2d 1022, 1024
(Colo. 1981); People v. Valles, 2013 COA 84, 9 14, 412 P.3d 537, 543. Accordingly, as the majority points out,
courts have limited authority to interfere with a prosecutor's decision to dismiss a case. Maj. op. 1 31. The same
cannot be said of the Department. Indeed, as noted above, and in contrast to a criminal prosecutor's substantial
discretion, the court controls when the Department can file a dependency and neglect petition. Yet, ironically,
the majority gives the Department more authority than is afforded prosecutors because, although a prosecutor's
decision to dismiss a case is subject to at least some judicial oversight, see id., under the majority's view, the
Department's decision is subject to no oversight at all.

158 Nor is the majority's comparison of R.M.P. to a crime victim apt. Crime victims are not parties in a criminal
case. As noted above, however, by law, children and youths like R.M.P. are parties in dependency and neglect
proceedings. This is a distinction with a material difference, and in not recognizing that distinction, the majority
eliminates substantial rights of these parties.
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159 For these reasons, I would affirm the manner in which the juvenile court proceeded in this case and
discharge our order to show cause.

B. R.E.

9160 The majority compounds its erroneous view of what the Children's Code demands by misreading and then
overruling the division's opinion in R.E., which has operated well to protect the rights of children for almost four
decades and which, I believe, is faithful to the above-described requirements of the Code.

961 In R.E., 729 P.2d at 1033, the county attorney filed a dependency and neglect petition but subsequently
moved to dismiss that petition on the ground that matters concerning the child could be addressed in a then-
pending dissolution action. After the matter was dismissed, the child's guardian ad litem ("GAL") appealed,
contending that when the State refuses to proceed with the case, the GAL, as a party to the proceeding, could
assume the role of petitioner and continue the litigation. /d. The division did not adopt the GAL's position but
rather concluded that although the State was the exclusive party to file a dependency and neglect petition, the
district court was not required to dismiss the petition merely because the State later chose not to pursue it. Id.
at 1033-34. The division observed that when the State files a dependency and neglect petition, it must set forth
"credible facts supporting its belief that the child is dependent and neglected and that, for the child's own
protection and well-being, he or she should be taken from existing custody and become a ward of the state." Id.
at 1034. The division opined that once the State has made such allegations, the child at issue is entitled to a
determination on the merits, and the petition may not be dismissed over the GAL's objection. /d. Rather, if such
an objection is made, then the district court is required to conduct a hearing to determine whether the petition
was supported by competent evidence and whether the child was, in fact, dependent and neglected. /d.

162 In my view, the conclusion reached by the R.E. division is fully consistent with the Children's Code's
recognition that the juvenile court, not the Department, oversees dependency and neglect proceedings. The R.E.
division's opinion is also consistent with the Code's recognition that the child is to have a voice in dependency
and neglect proceedings. Accordingly, when the Department seeks to dismiss a dependency and neglect petition
over the objection of a GAL or a CFY, then the proper procedure is, as occurred below, for the juvenile court to
conduct a hearing to determine whether the evidence supports an adjudication. Indeed, here, the juvenile court
afforded the Department additional process: it held an initial hearing in which R.M.P., who, through his CFY,
objected to the dismissal, was required to establish sufficient grounds to proceed to a full adjudicatory hearing.
I believe that this procedure was an appropriate and efficient way to proceed in this case, and I would not
second-guess the court's case management.

63 In reaching this conclusion, I am not persuaded by the majority's expansive reading of McCall, 651 P.2d at
394, and the cases that have cited it. To be sure, in McCall, we observed that the State is the exclusive party to
"bring" (i.e., file) a dependency and neglect proceeding. /d. We did not, however, alter the statutory framework
providing that when the State files such a petition, it does so at the court's behest. Nor did we, in any way, grant
the Department the authority to dismiss a petition that it has brought whenever it wishes to do so, without the
court's approval, and contrary to the court's determination that sufficient evidence exists to support an
adjudication. And we in no way discussed who is entitled to "prosecute" a dependency and neglect proceeding
after it is filed. The majority simply assumes that case law determining who can initiate a dependency and
neglect proceeding governs how a case proceeds thereafter. In my view, the law does not support that logical
leap.

164 For these reasons, unlike the majority, see Maj. op. 1 29, I perceive nothing in R.E. that is inconsistent with
our ruling in McCall. As noted above, the R.E. division acknowledged that the State is the exclusive party to file
a dependency and neglect petition. R.E., 729 P.2d at 1033-34. The R.E. division did not confer standing on the
GAL to file a dependency and neglect petition, as the majority asserts. Maj. op. 1 29. Nor did the division say
anything about who "prosecutes" the matter after it is filed. It merely concluded that once the petition is filed,
the State may not unilaterally dismiss it over the GAL's (i.e., another party's) objection, and the juvenile court
must decide the petition on its merits. R.E., 729 P.2d at 1034. As noted above, I believe that this ruling is fully
consistent with the text and purposes of the Children's Code.

165 I likewise am unpersuaded that a CFY should be treated differently from a GAL in circumstances like those
present here. The division's opinion in R.E. did not turn on the fact that a GAL is required to act in a child's best
interest (in contrast to a CFY, who has a more traditional client-directed role). The R.E. division did not even
mention the unique role of a GAL. Instead, as noted above, it relied on the fact that once the Department
chooses to inject itself into a family's life, then it may not unilaterally dismiss its petition over a child's objection.
Id.

166 For these reasons, I perceive no basis for overturning a precedent that has been on the books for almost
four decades and that has served children well and without controversy throughout that lengthy period.
Moreover, I see no reason to decline to extend R.E.'s reasoning to allow a CFY (also a party to the proceeding)
to object to the Department's motion to dismiss a dependency and neglect petition, just as a GAL may do, and to
require the court then to determine whether sufficient evidence exists to proceed to an adjudication. For the
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reasons discussed above, such a result is fully consistent with the terms and purposes of the Children's Code.
C. The CFY's Role

67 Finally, I am unpersuaded by the concerns expressed by Father and the Department, which the majority
adopts, see Maj. op. 1 24, that if a CFY can object to the Department's dismissal of a dependency and neglect
petition, then this would result in the absurd scenario in which twelve-year-old children can effectively "divorce"
their own parents (or, as the majority puts it, create a "weaponized family court system"). Such a view finds no
support in the text and legislative purposes of the Children's Code, it is inconsistent with the reasons underlying
the advent of the position of a CFY, and it is unfounded in fact.

68 As noted above, the Code makes clear that the child is a party to a dependency and neglect proceeding and,
thus, has the right to participate fully in that proceeding. § 19-3-502(4.5). The position taken by Father and the
Department and the majority's ruling in this case eliminate this right in circumstances in which the Department
unilaterally moves to dismiss a petition that it filed.

169 Moreover, the concept of a CFY was added to the Code in 2022, and in doing so, the legislature found and
declared:

(a) Every child or youth has a liberty interest in the child's or youth's own health, safety, well-being,
and family relationships, which may be directly impacted by dependency and neglect proceedings;

(b) A child or youth deserves to have a voice when important and life-altering decisions are made
about the child's or youth's life; (c) A child or youth has the right to high-quality legal representation,
to attend court proceedings, and to participate in dependency and neglect proceedings;

(d) Every child or youth deserves an attorney throughout the pendency of the court proceedings.
Every child or youth twelve years of age or older deserves an attorney who will consider the child's or
youth's position and reasons for the position, provide independent counsel and independent
investigation to inform those positions, and represent the child's or youth's position diligently both
inside and outside of court; and

(e) When a child or youth believes the child's or youth's position has been effectively advocated,
procedural fairness and justice enhance the child's or youth's acceptance of the proceedings and the
decisions made.

Ch. 92, sec. 1(1), 2022 Colo. Sess. Laws 430, 430-31.

170 These statements of legislative purpose show that the 2022 amendments establishing the position of a CFY
were intended to increase the rights and voices of children, and especially children over twelve, who were given
the right to attorneys who were required to consider their views before taking positions in court. /d. The
position taken by Father and the Department and the majority's ruling, however, dramatically /imit children's
voices in dependency and neglect proceedings. I perceive no basis in the statutory text or in the statement of
legislative purpose to justify such a conclusion. To the contrary, in limiting the rights of a youth, the majority
appears to be adopting its own policy preference over that of the legislature.

971 Lastly, notwithstanding the concerns expressed by Father and the Department that if a CFY can object to a
motion to dismiss filed by the Department, then children would effectively be able to "divorce" their own parents
(a concern that the majority essentially adopts, see Maj. op. 1 24), for several reasons, I perceive no cause for
concern. First, my understanding of the law retains the substantial oversight that the Children's Code affords
the juvenile court. Accordingly, that court would stand as a bulwark against a twelve-year-old child and a CFY
who might seek to take unreasonable positions, and the court would remain the ultimate arbiter of what is in the
child's best interests, even if the court's determination is contrary to what the child might desire. Second,
although a CFY performs a more traditional client-directed role as counsel for a youth, the CFY still has ethical
obligations to the court, and I have every confidence that counsel who serve in this role will honor their
obligations and refrain from taking, for example, frivolous positions, merely because a youth has asked them to
do so.

III. Conclusion

172 Because I believe that (1) the majority's conclusion is inconsistent with the text and purposes of the
Children's Code and is contrary to the legislature's intent in establishing the CFY role; (2) the majority overrules
without legitimate reason longstanding precedent that has well served the interests of children in this state for
almost four decades; and (3) the procedure employed by the juvenile court here was consistent with the text and
purposes of the Code, I would discharge our order to show cause.

9173 Accordingly, I respectfully dissent.



['] A dependency and neglect proceeding is civil, not criminal, in nature. We nonetheless adhere to the parties'
and amici's use of the generic term "prosecute" in their briefing to mean to "institute" or to "pursue" the legal
proceeding.

[°] In the meantime, R.M.P.'s sister had been successfully reunited with father in November 2024. The guardian
ad litem for R.M.P.'s sister agreed it was in the child's best interest to be dismissed from the case and returned
to father's custody.

(5] In response to R.M.P.'s motion, the juvenile court set a placement hearing for June 2, 2025. Father filed an
emergency motion in this court, arguing that setting this hearing violated our order staying proceedings, which
issued when we ordered the parties to show cause. Father's emergency motion asked us to vacate all upcoming
hearings in the juvenile court and to stay all motion deadlines. We granted father's motion, indicating that we
anticipated issuing this opinion by June 2.

[4] Notably, the division also reasoned that it was unclear from the record what the State meant when it
requested dismissal on the grounds that "all matters concerning the child could be handled in the domestic
action." R.E., 729 P.2d at 1034. The division observed that a district court in a dissolution of marriage action
lacks jurisdiction to declare a child dependent or neglected, meaning that the dependency and neglect petition
could not be resolved in the dissolution proceedings. /d. Alternatively, the division noted, if the real issue was a
dispute between the parents over custody, such a dispute could be resolved in the dissolution proceedings. Id.
The division thus remanded and directed the district court to "clarify what matters need[ed] to be resolved" and
whether jurisdiction was proper in the juvenile court or district court. Id.
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As a GAL/CFY for vulnerable kids in the child welfare system, I fully support HB26-1227.

I have had two cases which suffered due to the reversal of RE. The first was a teen with a JD
case who needed a D&N case to keep him safe. The JD court ordered that a D&N open after
Resp. Father openly threatened his son in court and refused to pick him up from his detention
center. Resp. Mother was out of state and not in contact with any professionals nor her son, thus
unavailable to parent. The JD case ordered DHS to file a D&N petition to ensure safe placement
with kin. However, when the D&N opened DHS sought nearly immediately to dismiss the
petition because Resp. Father was “willing and able” to parent his child. My teenage client was
petrified of returning to his father and refused. He said if he was placed there he would run.
Ultimately DHS dismissed the case, over my objection and much to my client’s dismay.
Remarkably, the case was re-opened in the same manner mere weeks later, which is certainly not
in the best interest of judicial economy.

My other case involved two teens who both had significant cognitive impairments, whose case
opened due to their adoptive parent smoking methamphetamines in their home and his
unwillingness to participate in a safety assessment. Both children wanted to live with a relative
approx. 4 hours away who they had maintained contact with post-adoption. I advocated to move
the children given the safety concerns. Over the course of three months the Department made
minimal efforts to verify safety of the kin. They cancelled the walkthrough they scheduled with
the kin because she was "difficult to work with" and they were afraid she would cancel the visit
because she confirmed it late. They didn't conduct any home visits nor discussions with the
parent, who continued to care for the kids under the influence of meth. Because the parent
wouldn’t come to court, we needed a default adjudication hearing. Instead of making reasonable
efforts to move the kids, DHS dismissed the petition as a whole and opened a voluntary case
instead. The Department took away the children’s legal advocate — their voice — so they could do
things their way with no pushback.

RMP has negatively impacted children and youth across the state. It has effectively eliminated a
child or youth’s ability to fight for what they need in order to be safe and stable. RMP has
allowed DHS to go unchecked. It is in the best interest of our kids for RE to be reinstated.

Rebekah Lockard, GAL/CFY
rebekah@]lockardlawoffice.com
720-241-1381

Colorado, 80128
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