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This bill creates the environmental justice ombudsperson and advisory board within the
Department of Public Health and Environment. It also directs the Air Quality Control
Commission (AQCC) to establish a fee on greenhouse gas emissions and to adopt and
implement rules limiting greenhouse gas emissions from certain sectors, including
potentially through a tradeable emissions credit program. Finally, the bill directs the
AQCC to update permitting requirements for sources that affect disproportionately
impacted communities, and requires electric utilities to file clean energy plans with the
Public Utilities Commission. Beginning in FY 2021-22, it increases expenditures on an
ongoing basis, and results in an ongoing diversion from the General Fund. The bill
increases state revenue beginning in FY 2023-24.
Appropriation The bill requires and includes an appropriation of $2.3 million to multiple state agencies.
Summary:
Fiscal Note The fiscal note reflects the enacted bill.
Status:
Table 1
State Fiscal Impacts Under House Bill 21-1266
Budget Year Out Year Out Year
FY 2021-22 FY 2022-23 FY 2023-24
Revenue Cash Funds - - $4.3 million
Total Revenue - - $4.3 million
Expenditures General Fund $2,319,079 $3,186,618 $149,499
Cash Funds $377,842 $349,316 $3,626,669
Centrally Appropriated $596,138 $649,407 $1,309,381
Total Expenditures $3,293,059 $4,185,341 $5,085,549
Total FTE 20.3 FTE 35.0 FTE 34.7 FTE
Diversion General Fund ($400,000) ($800,000) ($1,200,000)
Cash Funds $400,000 $800,000 $1,200,000
Net Diversion $0 $0 $0

TABOR Refund - - -




o9, 2021 HB 21-1266

Summary of Legislation

This bill directs the Air Quality Control Commission (AQCC) within the Department of Public Health
and Environment (CDPHE) to update the list of air pollutants that are required to be reported in an
air pollutant emission notice (APEN) to include greenhouse gases, and to establish a fee per ton of
GHG based on the most recent APEN on file. It also requires electric utilities to submit plans to the
Public Utilities Commission (PUC) that includes GHG emission reductions. Lastly, the bill creates an
environmental justice ombudsperson and advisory board to promote environmental justice
throughout the state, and updates the mission of the Colorado Energy Office. These provisions are
described in more detail below.

GHG emissions fee. The bill directs the AQCC to add GHG to the list of air pollutants required to be
reported in an APEN by December 31, 2022, and to establish in rule a per-ton fee on GHG emissions
in an amount that is sufficient to cover the indirect and direct costs required to develop and administer
GHG programs. Fee revenue will be deposited to the Stationary Sources Control Fund and can be
used for outreach and engagement with disproportionately impacted communities as well as paying
for the environmental justice ombudsperson.

GHG rules and credit trading program. The bill directs the AQCC to promulgate and implement
rules that will reduce statewide GHG emissions in the oil and gas sector by 36 percent below 2005
levels by 2025 and 60 percent by 2030, and the manufacturing and industrial sector by 20 percent
below 2015 levels by 2030, and authorizes a tradeable GHG credit program. Rules must be
promulgated and implemented by January 1, 2022 for the oil and gas sector, and by December 1, 2023
for the industrial and manufacturing sector. The AQCC must adopt rule directing the CDPHE to
create a comprehensive accounting system before adopting a rule or program that provides for the
use of a trading program.

Social cost of greenhouse gases. The bill directs the AQCC to include the social cost of greenhouse
gas emissions in economic impact analyses for rules related to statewide GHG pollution abatement
that may materially affect GHG emissions.

GHG inventory. The bill requires the CDPHE, when forecasting GHG emissions, to include a scenario
that does not reflect emission reductions projected to occur from a federal, state, or local law, rule,
regulation, policy, or program that is not in place as of the date of publication of the inventory.

Electric utilities. The bill requires wholesale generation and transmission electric cooperatives and
certain electric utilities to file plans with the Public Utilities Commission (PUC) that will achieve at
least an 80 percent reduction by 2030, relative to 2005, in GHG emissions caused by the provision of
electricity to customers within the state, including emissions associated with imported electricity. The
CDPHE must review and verify emissions reductions associated with the plans. If an electric utility
fails to file a plan, or the utility is not achieving the GHG emission reductions reflected in the plan, the
AQCC must adopt rules that require an updated plan to be file that demonstrates achievement of the
2030 targets.
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Permitting requirements. The bill directs the AQCC to promulgate rules, by June 1, 2023, that include
additional permitting requirements for sources of affected pollutants in disproportionately impacted
communities as defined in the bill. The rules must require enhanced modeling and monitoring
requirements for new and modified sources of affected pollutants in disproportionately impacted
communities, and must identify the types of monitoring technology that can be used. Sources of
affected pollutants must pay a processing fee to cover the division’s direct and indirect costs of
implementing this provision. Fees are deposited to the Stationary Source Control Fund.

Environmental justice ombudsperson. The bill creates the position of an environmental justice
ombudsperson within CDPHE, which must provide administrative support to this independent
position. The Governor must appoint the ombudsperson no later than February 1, 2022. The
ombudsperson is required to:

e collaborate with the environmental justice advisory board to promote environmental justice;

e advocate for and be a liaison to disproportionately impacted communities;

e improve outreach regarding departmental programs;

e enable participation in the decision-making process;

e accept and resolve complaints;

e remove to the extent practicable environmental burdens to disproportionately impacted
communities;

e maintain a telephone number, website, email address ,and mailing address for complaints and
inquiries; and

e advise other state agencies in engaging with disproportionately impacted communities.

Environmental Justice Advisory Board. The bill creates the Environmental Justice Advisory Board
in CDPHE to serve in an advisory capacity to the ombudsperson. The twelve-member board will be
appointed by the Governor and leadership of the General Assembly and must represent the
geographic, racial, and ethnic diversity of the state and have experience with environmental issues.
The executive director of CDPHE or a designs will serve as a nonvoting member. Voting members of
the board are authorized to receive a per diem of $200 for regularly scheduled meetings, and
reimbursement for actual and necessary expenses. The board must meet at least once every quarter.
The advisory board is repealed effective September 1, 2027, following a sunset review.

Environmental Mitigation Project Grant Program. In addition to the duties outlined in the bill, the
advisory board must develop guidelines for and support the implementation of an Environmental
Mitigation Project Grant Program from funds credited to the Community Impact Cash Fund, created
in the bill. The Community Impact Cash Fund consists of money credited to the fund from the receipts
of certain fines and penalties collected, and any other money the General Assembly appropriates or
transfers to the fund. See State Diversions section for detail on penalty revenue diverted to the fund.
Beginning in FY 2022-23, CDPHE may expend money from the fund to provide environmental
mitigation project grants, and to pay for the direct and indirect costs of the Environmental Justice
Advisory Board, and the department’s costs for administering the program.

Colorado Energy Office. The bill changes the mission of the Colorado Energy Office to include
support to Colorado’s transition to a more equitable, low-carbon, and clean energy economy, and to
promote an equitable transition to transportation electrification, zero emission vehicles, transportation
systems, and land use patterns that reduce energy use and greenhouse gas emissions.
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Air Quality Control Commission Engagement. The bill requires the AQCC to engage with
disproportionately impacted communities, as defined in the bill, regarding rule-making proceedings,
licensing proceedings, and adjudicatory hearings. Specifically, the bill requires the AQCC to:

e schedule public input meetings at variable times and days of the week;

e provide notice at least 30 days prior to a public comment period or public meetings;

e use multiple methods of outreach;

e provide multiple methods for public input;

e consider a variety of locations for public input on the proposed state action; and

e provide information concerning the proposed state action in the top two languages spoken in the
disproportionately impacted community.

State Revenue

Beginning in 2023-24, revenue will increase revenue to the Stationary Sources Control Fund in the
CDPHE from GHG emissions fees and processing fees.

Fee impact on stationary sources. Colorado law requires legislative service agency review of
measures which create or increase any fee collected by a state agency. GHG fee revenue to the
Stationary Source Control Fund is anticipated to increase by around $3.7 million per year beginning
in FY 2023-24 to cover costs associated with programs related to GHG emissions, engagement with
disproportionately impacted communities, and the environmental justice ombudsperson, and is
subject to TABOR. These fee amounts are estimates, and will be set administratively by the CDPHE
based on cash fund balance, estimated program costs, the estimated number of stationary sources
subject to the fee, and current emissions levels. The fees will be paid by up to 18,000 regulated
stationary source facilities. Processing fee revenue to the Stationary Sources Control Fund is expected
to increase by $0.6 million in FY 2023-24 to cover the costs associated with implementing rules related
to permitting of affected sources. The table below identifies the approximate fee impact of this bill.

Table 2
Fee Impact Under HB 21-1266

Fee Type Fund FY 2021-22 FY 2022-23 FY 2023-24
GHG Emissions Fee Stationery Sources Control Fund - - $3.7 million
Processing Fee Stationery Sources Control Fund - - $0.6 million

Total $4.3 million

State Diversions

It is assumed that the CDPHE collects, on average, approximately $2.0 million per year in penalty
revenue. The bill diverts penalty revenue collected by the Air Quality Control Division from the
General Fund to the Community Impact Cash Fund, as follows:

e 20 percent in FY 2021-22, resulting in a diversion of approximately $400,000;
e 40 percent in FY 2022-23, resulting in a diversion of approximately $800,000;
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e 60 percent in FY 2023-24, resulting in a diversion of approximately $1,200,000;

e 80 percent in FY 2024-25, resulting in a diversion of approximately $1,600,000; and

e 100 percent in FY 2025-26 and ongoing, resulting in a diversion of approximately $2,000,000.

Actual diversions of revenue to the Community Impact Fund will vary year-to-year based on actual

penalties assessed and collected.

State Expenditures

The bill increases state expenditures from multiple fund sources by $3.3 million and 20.3 FTE in
FY 2021-22 and $4.2 million and 35.0 FTE in FY 2022-23. These costs are shown in Table 3 and

discussed below.

Table 3

Expenditures in Under HB 21-1266
Cost Components FY 2021-22 FY 2022-23 FY 2023-24
Department of Public Health and Environment
GHG fees and CEP review
Personal Services $305,086 $708,685 $714,459
Operating Expenses $5,805 $12,825 $12,825
Capital Outlay Costs $24,800 - -
Technology Costs $252,000 $58,285 $61,225
Centrally Appropriated Costs? $119,496 $159,122 $321,289
FTE — Personal Services 39FTE 9.5 FTE 9.5 FTE
GHG Fee Subtotal $707,188 $938,917 $1,109,798
Permitting
Personal Services - $371,934 $405,746
Operating Expenses - $7,425 $7,425
Capital Outlay Costs - $6,200 -
Centrally Appropriated Costs? - $83,653 $176,412
FTE — Personal Services - 5FTE 55FTE
Permitting Subtotal - $469,212 $589,583
Environmental Justice Ombudsperson
Personal Services $82,641 $274,829 $274,829
Operating Expenses $1,755 $4,995 $4,995
Capital Outlay Costs $18,600 - -
Meeting and Travel Costs $221,172 $221,172 $221,172
Communication Materials $33,750 $33,750 $33,750
Legal Services $276,380 $276,380 $276,484
Centrally Appropriated Costs? $74,564 $61,867 $228,169
FTE — Personal Services 1.0FTE 3.7 FTE 3.7FTE
FTE — Legal Services 1.4 FTE 1.4 FTE 1.4FTE
EJ Ombudsperson Subtotal $708,862 $872,993 $1,039,399
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Table 3

Expenditures in Under HB 21-1266 (Cont.)
Cost Components FY 2021-22 FY 2022-23 FY 2023-24
Environmental Justice Advisory Board
Personal Services $347,372 $343,916 $343,916
Operating Expenses $5,670 $5,400 $5,400
Capital Outlay Costs $24,800 - -
Centrally Appropriated Costs? $147,888 $142,727 $142,727
FTE — Personal Services 3.9FTE 40 FTE 4.0 FTE
EJ Advisory Board Subtotal $525,730 $492,043 $492,043
AQCC Community Engagement
Personal Services $88,898 $96,979 $96,979
Operating Expenses $1,755 $1,755 $1,755
Capital Outlay Costs $6,200 - -
Interpretation and Translation Services $24,000 $24,000 $24,000
Publiq Meeting and Communications $73.600 $73.600 $73.600
Materials
Travel Costs $3,238 $3,238 $3,238
Centrally Appropriated Costs? $38,835 $39,737 $68,940
FTE — Personal Services 1.3FTE 1.3FTE 1.3 FTE
AQCC Subtotal $236,526 $239,308 $268,512
GHG Rules and Credit Trading Program
Personal Services $593,546 $456,225 $456,225
Operating Expenses $9,450 $8,100 $8,100
Capital Outlay Costs $43,400 $0 $0
Technology Costs - $215,000 $480,000
Legal Services $106,300 $106,340 $106,340
Centrally Appropriated Costs? $185,447 $101,279 $316,666
FTE — Personal Services 6.4 FTE 6.0 FTE 6.0 FTE
FTE — Legal Services 0.6 FTE 0.6 FTE 0.6 FTE
GHG Rules and Trading Subtotal $938,143 $886,944 $1,367,331
Administrative
Personal Services - $65,801 $71,783
Operating Expenses - $2,295 $2,295
Capital Outlay Costs - $10,540 $0
Centrally Appropriated Costs?! - $28,031 $38,681
FTE — Personal Services - 15FTE 1.7 FTE
Administrative Subtotal - $106,667 $112,759
CDPHE Subtotal $3,116,449 $4,006,086 $4,979,425
FTE - Personal Services 16.5 FTE 31.0FTE 31.7FTE
FTE - Legal Services 20FTE 20FTE 20FTE
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Table 3
Expenditures in Under HB 21-1266 (Cont.)

Cost Components FY 2021-22 FY 2022-23 FY 2023-24

Colorado Energy Office
Personal Services $131,603 $143,566 $71,783
Operating Expenses $2,700 $2,700 $1,350
Capital Outlay Costs $12,400 - $16,495
Centrally Appropriated Costs? $29,907 $32,990 $16,496
FTE — Personal Services 1.8 FTE 2.0FTE 1.0 FTE
CEO Subtotal $176,610 $179,256 $106,124
Total $3,293,059 $4,185,341 $5,085,549
FTE 20.3 FTE 35.0 FTE 34.7 FTE

1 Centrally appropriated costs are not included in the bill's appropriation.

Department of Public Health and Environment. The CDPHE requires the following resources to
fulfill the bill’s requirements. Standard operating and capital outlay costs have been included for all
FTE, and adjusted for the General Fund pay date shift where applicable. .

¢ GHG fee implementation. The CDPHE requires 3.9 FTE in FY 2021-22 and 9.5 FTE in 2022-23
and ongoing to promulgate rules and develop systems to facilitate reporting and annual billing
for GHG emission fees. In addition to staffing, the CDPHE will require technology upgrades and
programming to capture GHG data to facilitate annual billing. Funding for technology costs, as
shown in Table 3, is reappropriated to the Office of Information Technology, except for $12,358 in
the first year that will be used by CDPHE for staff to oversee application development.

e Review energy plans. The CDPHE requires 0.3 FTE starting in FY 2021-22 to review responsible
energy plans and clean energy plans to incorporate reductions into current rules.

e Permitting. The CDPHE requires 5.5 FTE in FY 2022-23 and beyond to support the rulemaking
related to permit requirements for sources of affected pollutants in disproportionately impacted
communities. Upon completion of the AQCC rulemaking, staff resources are necessary to
evaluate and complete the associated emission modeling assessments for applicable permits, and
to evaluate and process these permits.

e Environmental Justice Ombudsperson. The CDPHE will require 1.0 FTE to fill the
ombudsperson position and 2.0 FTE support staff beginning February 2022. Staff will provide
support facilitating meetings, processing complaints, and providing interpretation and translation
services. Contractor services may be utilized for additional interpreter services when needed. The
CDPHE will also require 0.2 FTE Accountant and 0.1 FTE Human Resources Specialist beginning
in February 2022, increasing to 0.5 FTE in FY 2022-23, to review complaints that involve state
personnel. This is consistent with other practices, such as complaints submitted through the
Department’s Fraud Abuse Hotline.

The CDPHE will also incur travel and other community engagement-related costs associated with
the ombudsperson. Travel costs include overnight stays and meal per diems, amounting to
approximately $39,000 per year. Facility rental, child care services, and interpreter and translation
services are estimated at around $142,000 per year for the 45 anticipated larger community events



o9, 2021 HB 21-1266

(25 percent of total community engagements per year). To support the diverse communication
methods required by the bill, the CDPHE will also produce printed communications materials in
the form of postcards, flyers, and newsletters. Publication and distribution costs are estimated at
$33,750 annually for the 45 larger community events anticipated.

It is anticipated that the ombudsperson and environmental justice advisory board will also require
legal support during the course of its work and during the quarterly meetings. In total, an
estimated 2,600 hours of legal services from the Department of Law and 1.4 FTE are required on
an annual basis.

Environmental Justice Advisory Board. This fiscal note assumes that the Environmental Justice
Advisory Board will meet for two days quarterly at different locations in the state. Travel costs
including overnight stays and meal per diems for advisory board members and an administrator
amount to approximately $25,000 per year. The CDPHE will require 1.0 FTE to serve as the
Environmental Justice Advisory Board administrator to develop the work products for
consideration by the ombudsperson. An additional 0.2 FTE is required to support the quarterly
meetings. This fiscal note estimates that the advisory board will regularly seek information and
technical assistance from the CDPHE's environmental health and protection divisions in the study
and research of environmental effects on disproportionately impacted communities, requiring
3.0 FTE Environmental Protection Specialists. This fiscal note assumes that administrative staff to
support the advisory board may also support the Environmental Justice Task Force created in the
bill.

Grant program. The advisory board will also develop and implement a grant program with fine
and penalty revenue diverted to the newly created Community Impact Cash Fund. The amount
of revenue remaining after this cash fund is used to cover expenditures for the Environmental
Justice Advisory Board will be available to administer the Environmental Mitigation Project Grant
Program. It is assumed that grants will begin in FY 2022-23 once enough revenue accrues to the
fund to begin providing grants and that spending authority will be requested through the annual
budget process based on available funding.

Air Quality Control Commission engagement. The CDPHE will require 1.3 FTE for the
community engagement component of the bill. Expenditures in FY 2021-22 and FY 2022-23 will be
paid from the General Fund and beginning in FY 2023-24, will be split between the General Fund
(30 percent) and the Stationary Sources Control Fund (70 percent). This fund split acknowledges
that a portion of AQCC actions are not related to stationary sources (e.g. transportation). The
fiscal note assumes that the AQCC will propose eight state actions per year, including rulemaking
and adjudicatory hearings, which will impact disproportionately impacted communities,
necessitating AQCC outreach as prescribed in the bill. For each hearing, the fiscal note assumes
that the AQCC will host 3 public comment sessions, resulting in 24 outreach sessions. Staff
workload consists of administrative and management support to coordinate the meetings, attend
meetings, and provide follow-up related to the sessions. This includes having an environmental
protection specialist participate in the outreach sessions and develop revisions to the proposed
state actions based upon community input. Outreach sessions will also incur meeting-related
expenses, including translation and interpretation services, facility rental, child care, and printed
communication materials. These costs are estimated at $97,600 annually.
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¢ GHG rules and credit trading program. The CDPHE will require 6.0 FTE to support the AQCC
in developing the GHG emission reduction rules and the GHG credit trading program from the
oil and gas sector and the industrial and manufacturing sectors by the dates specified in the bill.
Rules must ensure that the o0il and gas sector reduce GHG emissions by 36 percent by 2025,
compared to 2005, and that the manufacturing and industrial sector reduce GHG emissions by
20 percent by 2030, compared to 2015. Costs in FY 2023-24 and ongoing can be recovered through
the GHG emissions fees, but costs in FY 2021-22 and FY 2022-23 will be paid from the General
Fund. These staffing resources are estimates only, once the CDPHE begins to craft rules and gain
a better understanding of the staffing and resource needs, these costs may be adjusted through
the supplemental or annual budget process.

e Aecrial monitoring and surveying. In order to meet the monitoring and reporting requirements
for greenhouse gas emissions in the oil and gas sector, the CDPHE requires specialized monitoring
that is not currently conducted to develop and accurate and transparent inventory, report progress
towards the oil and gas GHG emissions reduction goals, and to initiate rulemaking if progress
towards those goals is not on track. Aerial surveying will provide basin-wide data, and infrared
camera monitoring will allow inspectors to assess methane leaks on a facility specific basis. Costs
for monitoring equipment are estimated at $215,000 in FY 2022-23 and $480,000 in FY 2023-24.
Costs beyond FY 2023-24 are not estimated.

¢ Administrative. Because of the number of increased FTE, the CDPHE requires additional
administrative support services. These staff resources are estimated at 1.7 FTE beginning in FY
2022-23.

Colorado Energy Office. The Colorado Energy Office requires staff costs to engage in all rulemakings
and plan filings related to the PUC and AQCC. Costs are shown in Table 3 above.

Office of the State Auditor. The Office of the State Auditor is required to conduct performance audits
of the PUC’s implementation of the best value employment metrics requirements outlined in the bill.
This fiscal note assumes that these audits can be accommodated in the existing audit plan.

Centrally appropriated costs. Pursuant to a Joint Budget Committee policy, certain costs associated
with this bill are addressed through the annual budget process and centrally appropriated in the Long
Bill or supplemental appropriations bills, rather than in this bill. These costs, which include employee
insurance and supplemental employee retirement payments, are reflected in the table above.

Federal ARPA funds. This bill increases state revenue, which may impact the state's flexibility in
spending federal American Rescue Plan Act (ARPA) funds. For more information, see the LCS memo,
titled "Legislative Changes and Flexibility in Use of American Rescue Plan Funds," available online
at: https://leg.colorado.gov/node/2211881.

Effective Date

The bill was signed into law by the Governor and took effect on July 2, 2021.
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State Appropriations

For FY 2021-22, the bill requires and includes appropriations as follows:

e $2,172,376 and 16.5 FTE to the Colorado Department of Public Health and Environment from the
General Fund, of which $382,680 and 2.0 FTE is reappropriated to the Department of Law, and
$239,642 is reappropriated to the Office of Information Technology;

e $377,842 and 3.9 FTE to the Colorado Department of Public Health and Environment from the
Community Impact Control Fund; and

e $146,703 and 1.8 FTE to the Colorado Energy Office from the General Fund.

State and Local Government Contacts

Colorado Energy Office Information Technology Law
Public Health and Environment Regulatory Agencies

The revenue and expenditure impacts in this fiscal note represent changes from current law under the bill for each
fiscal year. For additional information about fiscal notes, please visit: |leg.colorado.gov/fiscalnotes.
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