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Members of the Legislative Audit Committee: 
 
This report contains the results of a performance audit of title insurance 
regulation at the Department of Regulatory Agencies. The audit was 
conducted pursuant to Section 2-3-103, C.R.S., which authorizes the State 
Auditor to conduct audits of all departments, institutions, and agencies of state 
government, and Section 2-7-204(5), C.R.S., which requires the State Auditor 
to annually conduct performance audits of one or more specific programs or 
services in at least two departments for purposes of the SMART Government 
Act. The report presents our findings, conclusions, and recommendations, and 
the responses of the Department of Regulatory Agencies. 
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KEY FINDINGS 
 

 Only one of 11 Calendar Year 2017 title insurance filings that the Division 
closed as filed included all justification documents listed in rule. The other 10 

filings were missing between one and five pieces of justification for each of the 
changes the filing were making to rates. For example, in one filing a company 
was adding two new rates and increasing four other rates; each of these 

changes were missing information about the company’s expenses and profits 
to justify the rates. Without expense and profit information, the company has 
not demonstrated through its filing that rates are not excessive.  

 The Division’s rate review process is vital for consumer protection, but it may 

not always achieve this intent. The Division lacks written guidance for staff to 
consistently analyze expense, loss, and profit data to assess whether rates meet 
the statutory standards of not being excessive, inadequate, or unfairly 
discriminatory.  

 The Division did not post on its website a summary of five of the 15 Calendar 
Year 2017 title insurance filings. In addition, the summaries that are posted 
lack information that would be useful to the public, such as the impact of 
changes to existing rates. The summaries also do not indicate if the Division 

rejected the filing.  
 The Division could not provide annual conflict-of-interest forms for seven of 

eight employees involved in title insurance regulation in Calendar Years 2015 

through 2017 and could only provide a form for 1 year for the eighth 
employee. The Division also lacks adequate policies and procedures for 
identifying, assessing, and mitigating potential conflicts of interest. 
 

BACKGROUND 
 Title insurance protects lenders and 

owners against defects in a property title 
and is typically purchased during a real 
estate transaction or when refinancing a 
mortgage. 

 Statute prohibits insurance rates from 
being excessive, inadequate, or unfairly 
discriminatory [Section 10-4-403(1), 
C.R.S.] and generally charges the 
Division with supervising the business of 
insurance [Section 10-1-108(7), C.R.S.].  

 Title insurers are required by statute to 
file with the Division any new or 
amended rates they charge consumers for 
title insurance policies and justification 
for those rates [Sections 10-4-401(3)(b) 
and 10-11-118(2), C.R.S.].  

 Statute requires the Division to post 
summaries of title insurance rate filings 
on its website [Section 10-4-401(3)(b), 
C.R.S.]. 

 The Division does not pre-approve rates, 
but either closes filings as filed, indicating 
approval to use the new rates, or rejects 
rate filings. In Calendar Year 2017, title 
insurers submitted 15 rate filings, of 
which the Division closed 11 as filed. 
These 11 filings introduced or changed 29 
unique rates.  

CONCERN 

The Division of Insurance (Division) lacks controls and processes to ensure that title insurance rate filings justify the rates 
charged by title insurance companies.  

DEPARTMENT OF REGULATORY AGENCIES 

DIVISION OF INSURANCE 
  

TITLE INSURANCE REGULATION 

PERFORMANCE AUDIT, SEPTEMBER 2018 

KEY RECOMMENDATIONS 
The Division agreed with our four recommendations to: 

• Clarify in rule and written guidance the documentation necessary for a rate file to be complete and how the Division will 
handle incomplete filings. 

• Ensure the rate review process is consistent and designed to determine whether title insurance rates are excessive, inadequate, 

or unfairly discriminatory.  

• Implement a summary that will provide useful information to the public about each title insurance rate filing.  

• Strengthen controls to identify, assess, and mitigate conflicts of interest for staff involved in regulating title insurance. 

 



 



CHAPTER 1 
 OVERVIEW 

Title insurance is an insurance product protecting lenders and 

owners against defects in a property title. Consumers typically 

purchase title insurance during a real estate transaction or when 

refinancing a mortgage. 

  

In a real estate transaction, the lender providing the mortgage 

needs assurance that the buyer will have clear ownership of the 

property. Title agents perform a search of public records to 

determine if the title has problems, such as unpaid tax liens, or if 

the title is free and clear. Title insurance guarantees compensation 

to either the lender (through a lender’s policy) or the buyer 

(through an owner’s policy) up to the amount of the loan or 
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purchase price in the event that the title has problems that were not 

discovered during the title search. A lender’s policy is in force as long as 

the loan is outstanding, and an owner’s policy remains in effect as long 

as the purchaser of the policy owns the property. The consumer 

purchases both the lender’s and the owner’s policies. 

 

According to the Division of Insurance (Division), within the 

Department of Regulatory Agencies (Department), a title insurance 

policy is a one-time payment, and the rate is typically between $1,000 

and $2,000 for a standard or basic residential policy, depending on the 

real estate purchase price. In certain circumstances, consumers may be 

eligible for a discounted rate, such as on a lender’s policy for a mortgage 

refinance. A property owner may receive a discounted rate on the 

lender’s policy when refinancing their property because the title of the 

property did not change; only the mortgage on the property changed. 

Endorsements, or additional coverage options, are also available for 

consumers who wish to purchase additional items in their title search, 

such as searching for covenants that apply to the property. 

 

As a product that is typically purchased during a real estate transaction, 

it is common for real estate brokers to refer their clients to title insurers. 

In fact, title insurers typically market their products to real estate 

brokers, as opposed to consumers directly. In 1974, the U.S. Congress 

found that referral or kickback payments for title insurance artificially 

drove up the cost of real estate purchases because such costs were being 

passed on to consumers. As a result, the federal Real Estate Settlement 

Procedures Act (RESPA) was enacted that year to provide consumer 

protection during home buying. RESPA requires that consumers receive 

disclosures during the home-buying process on specific forms and 

prohibits certain practices that increase the costs of settlement services, 

such as kickbacks for referrals.  

 

In addition, state law and federal regulations address affiliated business 

arrangements, which are arrangements in which a person, such as a real 

estate broker, has an ownership interest in a provider of settlement 

services, such as title insurance. When a real estate broker refers clients 
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to a title insurance company in which the broker has an ownership 

interest, there is a risk that the referral is not in the best interests of the 

client. In an effort to mitigate this risk, federal regulations stipulate that 

consumers have the right to select their own title insurance insurers [12 

CFR 1024.15].  

PROGRAM ADMINISTRATION 

The Division regulates all insurance in Colorado, including title 

insurance. The Division is headed by the Commissioner of Insurance 

(Commissioner), who is generally charged with, among other things, 

supervising the business of insurance to protect policyholders and the 

general public [Section 10-1-108(7), C.R.S.] and has authority to 

promulgate rules [Section 10-1-109, C.R.S.]. In carrying out supervision 

of the business of title insurance, the Division does the following:  

 Certifies title insurance companies to conduct business in Colorado 

[Sections 10-1-108(8) and 10-3-105(1), C.R.S.]. Companies remain 

certified unless the Division revokes the certification. A total of 18 

title insurance companies held certifications in Calendar Year 2017.  

 

 Collects rate and fee filings from title insurance companies and 

agencies. Title insurers are required to file rating data and 

justification for any new or amended rate or fee [Sections 10-4-

401(3)(b) and 10-11-118(2), C.R.S.]. In Calendar Year 2017, title 

insurers submitted 15 title insurance rate filings and 39 title 

insurance fee filings to the Division. 

 

 Licenses agencies and agents, also known as producers, who sell title 

insurance in Colorado [Section 10-2-406, C.R.S]. Title insurance 

agencies and agents sell policies on behalf of companies and can be 

associated with a company or can be independent. Agencies and 

agents can sell only title insurance; they cannot sell other types of 

insurance products. As of December 2017, about 300 agencies and 

2,700 agents held active licenses in Colorado. Licenses are renewed 

every 2 years. 
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 Performs periodic market conduct exams of title insurance 

companies to ensure compliance with state and federal laws [Section 

10-1-305, C.R.S.]. The Division completed one title insurance 

company exam in Calendar Year 2017.  

 

 Investigates complaints of title insurance companies, agencies, and 

agents, and takes enforcement actions.  

 

 Collects affiliated business arrangement disclosures from title 

companies and agents [Section 10-2-401(6), C.R.S.]. Separately, real 

estate brokers are required to submit disclosure of any affiliated 

business arrangement to the Real Estate Commission [Section 12-61-

113.2(3), C.R.S.]. 

In 2015, the General Assembly created the Title Insurance Commission 

(Commission) within the Division to serve as an advisory body to the 

Commissioner in matters of title insurance [Section 10-11-201 et seq., 

C.R.S.]. The Commission may propose rules, bulletins, positions 

statements, and consumer protections, among other duties. The 

Commission consists of nine governor-appointed members.  

 

In Fiscal Year 2018, the Division reported expending approximately 

$12.7 million and had about 85 full-time equivalent staff (FTE). 

Pursuant to Section 10-3-207(1)(f)(I), C.R.S., two FTE at the Division 

are dedicated to title insurance industry analyses and market conduct 

exams. Recently, the Division dedicated one additional FTE to 

reviewing title insurance rates and fees. According to the Division, the 

two FTE dedicated to title insurance cost approximately $230,000 per 

year in salaries and benefits. The Division is transitioning one FTE from 

handling property and casualty insurance rates in general to focus on 

reviewing title insurance rates. Four other Division staff have 

responsibilities for overseeing licensing, complaints, investigations, 

enforcement, and market conduct exams for all insurance lines, 

including title insurance. According to the Division, title insurance is 

only a small portion of the work duties of these four staff, and the 

Division does not track the time they spend on each type of insurance.  
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AUDIT PURPOSE, SCOPE, AND 

METHODOLOGY 

We conducted this performance audit pursuant to Section 2-3-103, 

C.R.S., which authorizes the State Auditor to conduct audits of all 

departments, institutions, and agencies of the state government, and 

Section 2-7-204(5), C.R.S., the State Measurement for Accountable, 

Responsive, and Transparent (SMART) Government Act. The audit 

was conducted in response to a legislative request, which expressed 

concerns regarding the regulation of title insurance. Audit work was 

performed from November 2017 through August 2018. We appreciate 

the assistance provided by the management and staff of the Department 

of Regulatory Agencies during this audit. 

 

We conducted this audit in accordance with generally accepted 

government auditing standards. Those standards require that we plan 

and perform the audit to obtain sufficient, appropriate evidence to 

provide a reasonable basis for our findings and conclusions based on 

our audit objectives. We believe that the evidence obtained provides a 

reasonable basis for our findings and conclusions based on our audit 

objectives. 

 

The key objectives of the audit were to evaluate the Department’s (1) 

processes for reviewing title insurance rates, (2) controls for addressing 

risks with affiliated business arrangements, (3) processes for planning 

market conduct activities of title insurance companies, and (4) approach 

to providing information to the public about title insurance. 

 

To accomplish our objectives, we performed the following audit work: 

 Reviewed applicable statutes, rules, policies, and procedures. 

 

 Interviewed Department staff. 
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 Reviewed and analyzed documentation for all 15 title insurance rate 

filings that were submitted to the Division in Calendar Year 2017, 

including summary information about the filing available to the 

public on the Division’s website. 

 

 Contacted each of the 12 title insurance companies that sold title 

insurance policies in Colorado in 2016, which was the most recent 

data available at the time of our audit, to inquire about title insurance 

quotes and other information about title insurance.  
 

 Reviewed the Division’s conflict-of-interest disclosure forms and 

regulatory assignments for the eight employees who worked on title 

insurance regulation in Calendar Years 2015 through 2017.  
 

 Reviewed information on the Department’s website available for 

consumers about title insurance and other lines of property and 

casualty insurance, such as price comparison tools.  

 

 Reviewed the Division’s processes for implementing laws related to 

affiliated business arrangements, including its coordination with the 

Division of Real Estate related to affiliated business arrangement 

disclosures.  

 

 Reviewed the Division’s process for planning market conduct exams 

of title insurance companies.  
 

We planned our audit work to assess the effectiveness of those internal 

controls that were significant to our audit objectives. We worked closely 

with Division staff to gain an understanding of their processes related 

to title insurance regulation and how title insurance is designed and 

operating in Colorado, and to confirm our conclusions about the title 

insurance filings that we reviewed.  

 

With respect to the Department’s controls for affiliated business 

arrangements and planning process for market conduct activities, we 

did not have any findings or recommendations. Our conclusions on the 
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effectiveness of controls related to the Department’s processes for 

reviewing title insurance rates, managing conflicts of interest for staff 

involved in regulating title insurance, and approach to providing 

information to the public about title insurance, as well as specific details 

about the audit work supporting our findings, conclusions, and 

recommendations, are described in CHAPTER 2. 

A draft of this this report was reviewed by the Department. We took 
into account the Department’s feedback and have incorporated its 
comments into the report where relevant. The recommendations are 
addressed to the Department and the written responses to the 
recommendations and the related implementation dates are the sole 
responsibility of the Department. A draft of this report was also 
reviewed by the Title Insurance Commission within the Division of 
Insurance, without comment. 
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